UNDERSTANDING AUSTRALIA’S
HUMAN RIGHTS OBLIGATIONS
IN RELATION TO
TRANSSEXUALS : PRIVACY AND
MARRIAGE IN THE AUSTRALIAN
CONTEXT

FIONA DAVID AND JAKE BLIGHT’

[This article examines recent European jurisprudeoicehe rights of transsexuals
to privacy and marriage. The authors argue thastfalia’s obligations under the
ICCPRshould be understood in light of this jurisprudenn this basis, Australia
is obliged to ensure that its authorities: (a) Idgaecognise the changed gender of
post-operative transsexuals; and (b) permit the mage of post-operative trans-
sexuals to persons of the opposite gender to teeaissigned gender. The authors
note the continuing uncertainty around the extamsibthese rights to transsexuals
who have not had ‘surgery’ but argue in favour afeadingICCPR rights in this
way. The authors also consider the legal situatiegarding privacy and marriage
for transsexuals in Australia. Like the internai# jurisprudence, Australian laws
have not dealt with the situation of transsexudt® Wmave not had surgery. The
authors argue that legal distinctions based on shegical model are more about
providing certainty than they are about ensuring tlghts and dignity of the people
affected. Given Australia’s human rights obligatioit would be more appropriate
for consideration to be given to the full rangesokial and cultural factors that
affect whether a person is considered to be a manveoman]

" Fiona David and Jake Blight are both Canberradswyers.



310 DEeAKIN LAW REVIEW VoLUME 9 No 2

I INTRODUCTION

As a party to thdnternational Covenant on Civil and Political Righi CCPR),
Australia has agreed to respect and to ensurd toddfiduals within its territory
and jurisdiction, the rights recognised in that @amtion, without distinction of any
kind.> People who identify as transsexual or transgératerentitled to enjoy these
rights, along with other members of society.

Like any law, the obligations in the ICCPR are opmimterpretation. Many of the

articles in the ICCPR are in similar, if not idesati terms to the obligations in the
European Convention for the Protection of HumanhRigand Fundamental Free-
doms (European Convention on Human Rights). Adogtg, developments in the

Europe?n jurisprudence are relevant to understgndiire obligations in the

ICCPR:

Recently, there have been significant developmientee European jurisprudence
regarding the right of transsexuals to private #éfel to marry. In this paper, we
will examine this jurisprudence and consider ifevance for Australia. We will
note that while this jurisprudence is a significatép forward, we hope that courts
will continue to keep this issue under review. daie, the jurisprudence has fo-
cused on the legal rights of post-operative transsls. The situation of transsexu-
als who have not had surgery is yet to be considere

In the Australian context, we will look at privaand State and Territory laws
regarding birth certificates. We also consider [dve relating to marriage in Aus-
tralia in light of a recent Full Federal Court dstan.

1] THE ICCPR IN AUSTRALIA

The ICCPR came into effect generally in 1976 andAfastralia in 1980. In some
countries, the ICCPR has been directly incorporatemldomestic law. As a result,
the domestic courts in those countries can adjtelicgsues such as whether a
particular right has been breached. This is netcdse in Australia.

1 Article 2(1), International Covenant on Civil and Political Riglt980 ATS 23. The ICCPR entered
into force generally (except Article 41) on 23 Mart976, and for Australia (except for Article 41) o
13 November 1980. Article 41 (Inter-State Commatians before the Human Rights Committee) came
into force generally on 28 March 1979, and for Aalsa on 28 January 1993.

2 |n this article, the term ‘transsexual’ is usedaaconvenient shorthand to describe people woagly
identify themselves as belonging to the gender sip@do that which they were assigned at birth and
who express a consistent desire to live in themseh gender. The legal status of individuals who
identify as belonging to a third gender or no gerisideyond the scope of this article.

® Dr Manfred NowakUN Covenant on Civil and Political Rights, CCPR Goemtary(2000) XXII.
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In Australia, treaties do not form part of the datielaw unless and until they are
incorporated by statufe.The ICCPR is annexed to thiman Rights and Equal
Opportunity Commission Act 199€th). The Human Rights and Equal Opportu-
nity Commission (HREOC) can inquire into any Commvealth act or practice that
may be inconsistent with or contrary to an ICCRghti HREOC can report on its
findings to the Attorney General, and these reponst be tabled in Parliament.
However, HREOC is not a court and its findings @t Imave the status of judicial
determinations. As the ICCPR is not directly ipamated into Australian law (for
example, as a bill of rights), it is not possibte Australian courts to adjudicate
breaches of ICCPR rights.

Australia is a party to the First Optional Prototmithe ICCPR. This gives indi-
viduals who consider their rights have been breddieAustralian authorities the
ability to complain to the UN Human Rights Comnetigbout their treatment. The
Human Rights Committee considers these compldicdsnfnunications’) and then
expresses its views on the issue at hand. Theses\provide useful guidance on
the content of ICCPR rights. For example, in 1984, Human Rights Committee
expressed the view that Tasmania’s laws crimimaisodomy breached the right to
privacy. That year, the Federal Government enatttiedHuman Rights (Sexual
Conduct) Act 1994effectively preventing State Governments fromspruting
sodomy offences.

To date, the Human Rights Committee has not coretddihe rights of people who
identify as transsexual or transgender. As a tethdre is no Human Rights Com-
mittee jurisprudence on this issue.

A How do we interpret the ICCPR obligations?

The ICCPR is subject to the rules of interpretatiotheVienna Convention on the
Law of Treatie§ Article 31 of the Vienna Convention states theaties:

...shall be interpreted in good faith in accordandh he ordinary mean-
ing to be given to the terms of the treaty in tloeintext and in the light of
its object and purpose.

The context includes the preamble and the annextee tireaty.

Clearly, the starting point for interpreting theQBR is the text of the treaty itself.
Article 31 of the Vienna Convention provides tha tvords of the treaty are to be

4 See for example, Mason CJ and DeaneNMiiister for Immigration and Ethnic Affairs v Te¢h995)
183 CLR 273.

1991 ATS 39. TheFirst Optional Protocolentered into force generally on 23 March 1976, fnd
Australia on 25 December 1991.

1974 ATS 2. TheVienna Convention on the Law of Treatiastered into force generally and for
Australia on 27 January 1980.
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given their ordinary meaning. The ordinary meamfigerms must not be deter-
mined in the abstract but in light of the objeatl guirpose of the ICCPR.

It is not always easy to determine the “ordinaryamieg” of terms in the ICCPR.
Words like ‘privacy’ and ‘marriage’ have many diféat meanings, depending on
the time and place of usage. On one view, theifiargt meaning” of a term is its
meaning at the time the ICCPR was negotiated. Kewy¢his view is inconsistent
with the requirement in théienna Convention on the Law of Treatilkat meaning
be determined in light of the treaties object amdppse. The ICCPR exists to
protect human rights and our understanding of hurigts is not static. There are
many examples of ‘rights’ that were once consideeetical and that are now main-
stream. This suggests that, at least in the coofeke ICCPR, the ordinary mean-
ing of key terms should be derived from their comperary usage.

Leading commentators support the view that it gitimate to consider how key
terms are understood in similar human rights cotiees to understand the “ordi-
nary meaning” of key ternfs.Many of the obligations in the ICCPR are based on
the words of the Europea@onvention on Human RightsThe ICCPR and the
European Convention on Human Riglsaties share a similar object and purpose.
In our view, theEuropean Convention on Human Rigptevides a useful guide to
the contemporary usage of key terms in the ICCPR.

11| RECENT EUROPEAN JURISPRUDENCE ON
THE RIGHTS OF TRANSSEXUALS

Unlike the Human Rights Committee, the EuropeanrCofiHuman Rights (the
European Court) has considered the human rightsanésexuals in a number of
cases. A review of these cases reflects a changing wtaleding of the issues, and
an emerging consensus in the literature about teeical and social issues sur-
rounding transsexualism.

Cases before the European Court have raised a mahissues, including whether
transsexuals have a right to have their new idergitognised by governments, and
to marry a person of the opposite gender to thesen gender.

A Privacy and marriage in the European Convention on
Human Rights

Article 8(1) of the European Convention on HumagHgs provides that:

’ Sir Robert Jennings QC and Sir Arthur Watts @Ppenheim’s International La@" ed, 1993) 1272-
1273.

& Nowak, above n 3, XXIIl.

® SeeVan Oosterwijck v Belgiuni1980) 3 EHRR 557Rees v UK(1986) 9 EHRR 56Cossey v UK
(1990) 13 EHRR 6228 v France(1992) 16 EHRR 1Sheffield v Horsham v UKL998) 27 EHRR 163.
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Everyone has the right to respect for his privaie gamily life, his home
and his correspondence.

Article 12 provides that:

Men and women of marriageable age have the rightaoy and to found
a family, according to the national laws governthg exercise of this
right.

The first case to consider the rights of transskxt@ privacy and marriage was
Reesv UK'® In that case, the European Court considered doglsand legal
situation of the applicant, Mr Rees, a female tdenteanssexual who had under-
gone hormone therapy and a bilateral mastectomige Qourt noted that while
transsexualism was not new, ‘its features have ldamtified and examined only
recently’™ The Court noted that while transsexuals who Naeen operated upon’
form a fairly well defined and identifiable grouthere was a lack of consensus
among Member States about how the law should respontranssexualisr.
Accordingly, the Court considered that legal recogn of transsexuals is an area
where State parties enjoy a wide margin of apptiecia®> The Court held that the
UK had not violated Mr Rees’ right to privacy byfuging to issue him with birth
documentation to reflect his change in gender. Thert considered that ‘for the
time being’, it was for the UK to determine how b&s respond to the needs of
transsexuals. Nonetheless, the Court noted theuseess of the issues facing
transsexuals and stated that this issue shouldepe dnder review, particularly
having regard to scientific and societal developtsith

In Reesthe Court also considered the argument that ppéicant’s right to marry
had been breached, as the applicant (who was |lagéng man) could not marry a
woman. The Court stated that the right to marryhim European Convention on
Human Rights referred to a traditional marriageMeein persons of the opposite
sex. Also, Article 12 provides that the exercigettos right must be subject to
national laws. As the Court did not consider that UK laws prevented the appli-
cant marrying a person of the opposite sex (prebiynzmother man), there was no
violation of Article 12*°

The Reescase was applied i€osseyv UK in 1990 and again isheffield and
Horsham v UKin 1998. In these cases, the Court referred tcla df noteworthy
scientific developments in the area of transsesmaland continuing uncertainty as
to the essential nature of transsexuaffSm.

(1986) 9 EHRR 56. Thean Oosterwijckcase in 1980 raised similar issues but the claés found to
be inadmissible, for non-exhaustion of domesticadi®s.

M Reesv UK (1986) 9 EHRR 56, 64.

*2 1bid 64-65.

3 bid 67.

“ bid 67.

® |bid 68.

¥ Cossey v UK1990) 13 EHRR 622, 641Sheffield and Horsham v UK 998) 27 EHRR 163,192.
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B The Goodwin case

Reesremained the leading case on the issues of privaayriage and transsexual-
ism until 2002. In that year, the European Coewtsited the issues in its landmark
decision,Christine Goodwin v UK’ The applicant, a male to female transsexual,
asked the European Court to consider two key issues

« whether the UK had breached its obligation to resgiee applicant’s ‘pri-
vate life’ by refusing to legally recognise her denre-assignment (Arti-
cle 8 of the European Convention on Human Riglais);

» whether the UK had violated its obligation to emstire right of men and
women of marriageable age to marry (Article 12h&f European Conven-
tion on Human Rights).

The Court noted that it had considered these issneseveral previous occasions.
However, the Court noted that the Convention existgprotect human rights.
Accordingly, the Court was willing to look at chang conditions within the UK
and the EU generally and respond to any ‘evolvioigvergence as to the standards
to be achieved'®

1 Right to Privacy

The Court noted that it had on several occasiogsa#ied its consciousness of the
serious problems facing transsexuals. Gnsseyand Sheffield the Court had
stressed the importance of keeping this area ofathieinder review. Accordingly,
the Court decided that it would look at the isstiFanssexuals and privacy again in
the light of ‘present-day condition¥’.

The Court noted the disjuncture between the apmlfi€gersonal and legal situa-
tion. The applicant had undergone re-assignmegesy and lived as a female, yet
she remained ‘male’ for all legal purposes. Thei€also noted that the Govern-
ment had put some special procedures in place dor iHowever, these special
procedures drew attention to her status as a #anak The Court noted the stress
and alienation caused by the disjuncture betweerpéisonal and legal situation.
The Court noted that this conflict may cause fegiof vulnerability, humiliation
and anxiety. The Court noted that Ms Goodwin’'sgety was carried out and
funded by the national health service of the UK.

With regard to medical and scientific consideratiotme Court noted that there are
still no conclusive findings about the cause ohssexualism and whether it is
psychological or physiological. However, the Cdhdught it was more significant
that transsexualism is widely recognised intermedily and treatment is available.

7 (2002) 35 EHRR 18. See alkw The United Kingdort2003) 36 EHRR 53, which was handed down
on the same day as tB®odwincase (11 July 2002).

8 Goodwin v UK(2002) 35 EHRR 18, 471-472.

¥ Ibid 472.

2 |bid 472-473.
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The Court considered the issue of whether thesnys European or international
consensus about legal recognition following gemdeassignment and noted that:

In Australia and New Zealand, it appears that thets are moving away
from the biological birth view of sex (as set ontthe United Kingdom
case ofCorbett v Corbejtand taking the view that sex, in the context of a
transsexual wishing to marry, should depend onrthkitude of factors to
be assessed at the time of marridge.

The Court noted an international trend in favouinafreased social acceptance of
transsexuals and of legal recognition of the nendge identity of post-operative
transsexual%’

The Court contrasted the seriousness of the orggmamsequences for the appli-
cant, with the limited impact that changing thetbnegister laws would have on the
UK authorities. Noting that legal recognition afrgler change may have important
repercussions in a number of areas such as faavilyahd employment, the Court
considered that:

... society may reasonably be expected to tolexatertain inconvenience
to enable individuals to live in dignity and woiith accordance with the
sexual identity chosen by them at great persorsifto

The Court noted that the very essence of the Cdiovers respect for human dig-
nity and human freedom. The Court considered that:

In the twenty first century, the right of transsabauto personal develop-
ment and to physical and moral security in the $alhse enjoyed by others
in society cannot be regarded as a matter of ceertsy requiring the
lapse of time to cast clearer light on the issneslved. In short, the un-
satisfactory situation in which post-operative ssgxuals live in an in-
termediate zone as not quite one gender or ther dathero longer
sustainablé?

The Court held that the UK could no longer relyittnmargin of appreciation to
justify refusing to recognise the applicant's gandsassignment. The UK had
failed to respect her right to private life, in &ch of Article 8 of theEuropean
Convention on Human Righs

2 |bid 475.
2 |bid 474-475.
2 |bid 477.
2 |bid 476.
% |bid 477-478.
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2 The right to marry

The Court went on to consider whether Ms Goodwid been denied the right to
marry. The Court noted the line of authorities;liding Rees which held that
denying a transsexual the ability to marry a persbithe opposite sex to their
chosen sex was not a breach of the right to meReviewing the situation in 2002,
the Court observed that the right to marry is nepehdent on any ability to con-
ceive children. Also, getting married gives risesbcial, personal and legal conse-
quences. The Court noted major changes in thédutish of marriage since the
adoption of the Convention, as well as the drangi@nges as a result of science
and technology in the field of transsexuaffty.

The Court rejected the UK’s argument that Ms Goodwas not prevented from
getting married, as she could marry a person ofofhgosite sex to her birth sex.
The Court said this argument was ‘artificial’. T@eurt noted that:

The applicant in this case lives as a woman, i ielationship to a man
and would only wish to marry a man. She has naipdity of doing so.
In the Court’s view, she may therefore claim thwed very essence of her
right to marry has been infringéd.

The Court noted that fewer countries allow transaéxto marry than recognise
their assigned gender. However, this does not rtieginthe question of whether
transsexuals should be permitted to marry shoultbthéo States as being within
their margin of appreciation:

This would be tantamount to finding that the raogeptions open to a
Contracting State includes an effective bar on exsrcise of the right to
marry. The margin of appreciation cannot extentast’

The Court considered that it was for States tordeétee the conditions that have to
be met for the law to recognise that gender regassent has taken place, and the
formalities that surround marriage. However, ih@&t open to States to bar trans-
sexuals from enjoying the right to marry under aitgumstance$’

3 Cases since Goodwin

In 2003, the European Court unanimously reaffiritedeasoning in th&oodwin
case invan Kuck v Germany) While there was dissent on the ultimate findiimgs
the Van Kuckcase, all judges of the European Court referreithé@oodwincase
as the leading authority on transsexuals and giesrio privacy and marriage.

% |bid 479.

2" |bid 480.

% |bid 480.

2 |bid 480-481.

0 (2003) 37 EHRR 51.

W
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C What are the implications for Australia?

1 Privacy
Article 8(1) of the European Convention on HumagH®s provides that:

Everyone has the right to respect for his privatée.

Article 17(1) of the ICCPR provides that:

No one shall be subjected to arbitrary or unlawitérference with his pri-
vacy...

Despite some differences in wording, the two oiages are basically the sarffe.
Both are based on the liberal concepts of individutonomy and respect for the
individual.

Under theEuropean Convention on Human Rightse question of whether an
interference with privacy is justifiable dependswhether an appropriate balance
has been struck between the interests of the ohaivion the one hand, and the
interests of the state on the other.

In the ICCPR, the balancing act is found in thehgoition of ‘arbitrary’ interfer-
ence. Arbitrariness involves elements of injustizepredictability and unreason-
ableness. As the Human Rights Committee has noted:

The introduction of the concept of arbitrarinessnitended to guarantee
that even interference provided for by law shouddif accordance with
the provisions, aims and objectives of the Coveaant should be, in any
event, reasonable in the particular circumstarfces.

The question of whether an interference with pryvicjustifiable requires a bal-
ancing of the circumstances, bearing in mind tfirecjple of proportionality’®

2 Marriage
Article 12 of theEuropean Convention on Human Rightsvides that:

Men and women of marriageable age have the rightaoy and to found
a family, according to the national laws governithg exercise of this
right.

Article 23(2) of the ICCPR provides that:

31 Nowak, above n 3, 294.

2 Human Rights Committee, General Comment No.TH& Right to Respect of Privacy, Family, Home
and Correspondence, and Protection of Honour anpuiRion (Article 17), 8 April 1988.

33 Nowak, above n 3, 293.
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The right of men and women of marriageable age doyrand to found a
family shall be recognised.

Again, the obligation in the ICCPR correspondséargo Article 12 of theEuro-
pean Convention on Human Rigfts However, Article 23(2) of the ICCPR does
not refer to marriage ‘according to national lawAccording to Nowak, this sug-
gests that any restrictions on the right to mahgud be interpreted narrowly.
Discriminatory prohibitions on marriage would repgat a violation of Article
23(2) in conjunction with Article 2(1%

If Australia’s obligations under the ICCPR are urstigod in light of the European
jurisprudence, then Australia is obliged to enghed its authorities:

* legally recognise the changed gender of post-tigpersianssexuals; and

* permit the marriage of post-operative transseximfsersons of the oppo-
site gender to their re-assigned gender.

These obligations would extend to all branchesafeghment (executive, legisla-
tive and judicial), and at all levels - nationagional and locaf®

It is not clear whether these rights extend tossaruals who have not undergone
surgical procedures. However, there are strongraegts in favour of extending
the ICCPR rights in this way. There will be mammges where surgery has little to
do with whether a person is socially recognised agan or a woman. It is consis-
tent with the goal of protecting human dignity tnsider the social and cultural
factors that go towards recognising a person aaraon a woman, rather than only
what surgery an individual may or may not have had.

1V THE CURRENT SITUATION IN AUSTRALIA

A Privacy in Australia

There is no general right to privacy in Australiihe Privacy Act 1988 Cth) pro-
vides some protection in relation to the collectistorage, use and disclosure of
personal information by Commonwealth agencies @amdlesprivate sector bodies.
However, the protections contained in the Privacy #&e by no means equivalent
to the right to privacy in the ICCPR. Nevertheless discussed below, State and
Territory laws in Australia go a significant waywards protecting the kind of

% bid 407.

% Ibid 410.

% Human Rights Committee, General Comment No. Ndture of the General Legal Obligation Im-
posed on States Parties to the Coven@@PR/C/21/Rev.1/Add.13, 26 May 2004.
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‘privacy’ discussed in the Goodwin ca¥e This is because those State and Terri-
tory laws allow many transsexuals to change thdisged on their birth certificate.
As a practical matter, most other documents caarbended once an individual’s
birth certificate has been changed. This meartstbae transsexuals who are able
to change their birth certificate are given thedkaf ‘document privacy’ at issue in
the Goodwin case.

1 Ability to change birth certificate

The State and Territory legislation regulating #idity of a transsexual person to
change the sex noted on their birth certificatéegabetween jurisdictions. But all
jurisdictions currently require some kind of sugditervention before an individ-
ual’s birth certificate can be changed.

2 Surgical test

The Northern Territory, the Australian Capital Temy, New South Wales, Queen-
sland, Tasmania and Victoria allow transsexualshange the sex on their birth
certificate through an administrative process. séhpirisdictions require that the
transsexual person have had surgery involvingattexation of their reproductive
organsthat was carried out for the purpose of assidtiegperson to beonsidered

a member of the opposite $&xNotably, the use of the words ‘to be considered’
rather then ‘to consider themselves’ suggests tinatconsidering is done by a
person other than the transsexual themselves.

In South Australia and Western Australia the precissmore complex and the
medical or surgical intervention must hawdtéred thegenitalsand other gender

characteristics...so that the persaill be identified as a person of the opposite
sex.® Again, the ‘identifying’ is carried out by a persother than the transsexual.

For male to female transsexuals who undergo surgewyof the usual surgical
procedures (castration, removal of penis and/aaticne of vagina) would seem to
meet the surgical test of any of the jurisdictitrexzause the surgery involves the
reproductive organand the genitals. It is likely that any of these srigs would
also ‘assist’ a person to ‘consider’ that the imndlial who has undergone the sur-
gery is a womaf® Although we note that it is not as clear whetlperticularly in

" Note that anti-discrimination legislation in Ateita also acts to protect transsexual personsanym
situations. However, such legislation is not disecelevant to the changing of birth certificatessto
marriage which are the focus of this article. Angml examination of transsexuals and anti-
discrimination legislation is beyond the scopehi &rticle.

% See Part 4A of th8irths, Deaths and Marriages Registration Act 1998), Part 4 of theBirths,
Deaths and Marriages Registration Act 19@8CT), Part 5A of theBirths, Deaths and Marriages
Registration Act 1998NSW), Part 4 of th&irths, Deaths and Marriages Registration Act 2QQ&.D)
Part 4A of theBirths, Deaths and Marriages Registration Act 199@s) and Part 4A of thBirths,
Deaths and Marriages Registration Act 1986c).

% See théexual Reassignment Act 1483\) and theGender Reassignment Act 20QUA).

40 This of course begs the question of why the &isgj’ and ‘considering’ have to be done in such an
intimate manner. Our perceptions of most peopyeisder are formed when we meet them with their
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SA and WA, castration alone would be sufficienatiow a person to ‘identify’ (as
opposed to assist to consider) a person as female.

The situation is much more problematic for femaleniale transsexuals. Female to
male transsexuals will often have a mastectomy poskibly a hysterectomy.
However, other surgical procedures are uncommonimnuhrticular phalloplasty
(the creation of a penis) is complex, expensive laasl risks of complications and
failure. For these reasons such surgery was cemresidinnecessary by the Family
Court of Australia irRe Kevin and Anothét to recognise that ‘Kevin’ was a man
for the purpose of marrying a wom&n.

A mastectomy alone will generally allow a femalenmtale transsexual whose sec-
ondary sex characteristics have been masculinfsedigh the taking of testoster-
one to be perceived in social situations as a mélewever, such surgery would
possibly not meet the test of either group of flidsons because breasts are not
reproductive organs or genitals. For those StatesTerritories that allow a person
to change their birth certificate when they havd tsurgery involving the repro-
ductive organs’ a hysterectomy (removal of the ugeand, in some cases, the
ovaries) would seem to meet the test. Howevenoasd above, the test in those
jurisdictions is a two-part test and the surgerystmalso assist the person to be
‘considered a member of the opposite sex’. liificdlt to see how, from a practi-
cal and social perspective, surgery to remove whoternal reproductive organs (a
hysterectomy) would assist such a person to ‘bsidered a member of the oppo-
site sex*® Having said that, an argument can be made tleaaltisence of female
reproductive organs assists a person to be coesidemember of the opposite sex,
although this seems somewhat artifiéfallt could also be said that committing to
such major surgery evidences a very strong degilevé as a man and that this
would assist another person to consider the indalids male. However, at least in
the case of female to male transsexuals, it ielgrdne alteration of secondary sex
characteristics (through the administration ofdstgrone) that allow the individual
to be perceived as male, rather than whether theg had a hysterectorf\y.

clothes on. There seems to be little rational @xglion of why the gender of transsexual peopte =
considered with their clothes off.

41 (2001) 165 FLR 404.

“2 Ibid 411, the risks of phalloplasty were noted@iyisholm J. The Attorney-General in that case did
not seek to argue that the sex reassignment suugeigrtaken by Kevin (mastectomy and hysterectomy)
was in any way incomplete or unsuccessful. On apipeAttorney-General v Kevin and Jenni{f@003)

172 FLR 300, the Full Federal Court also acceptedl phalloplasty was not necessary for Kevin to be
considered a man for the purpose of Mearriage Act 1961

“3 Note that ovulation and menstruation is stoppe@mwa person takes high doses of testosterone to
masculinise secondary sexual characteristics. Heénissue of the ethics of sterilisation see geheral
Stephen Whittle, ‘Gemeinschaftremden - or how tosbafted by your friends: Sterilisation Require-
ments and Legal Status Recognition for the Transsein Leslie J Moran and Daniel Monk (edggal
Queeries: Lesbian, Gay and Transgender Legal S¢yd&99), 43-56.

“ No doubt many women with no gender issues who e a hysterectomy would find such an
argument either amusing or offensive.

> In Re KevinChislolm J emphasised the role of secondary sesactaistics and accepted that ‘as at
the date of his marriage his secondary sexual cteistics were such that he would have been subjec
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In WA and SA the legislation specifies that theggny must alter the genitals. The
terms ‘genitals’ is not defined in either legistetiand would therefore have its
ordinary meaning. The term ‘genitals’ is definedthe Macquarie Dictionaryas
‘reproductive organs, especially the external osjand in theOxford English
Dictionary as ‘the external organ or organs of generatidh'genitals’ in the WA
and SA legislation is interpreted to mean exteanghns then female to male trans-
sexuals may not be able to change their birth figatés without having surgery
which is complex, risky and has a high chance dfifa Indeed, in light of Re
Kevin such an interpretation would also produce ahemalous result that some
individuals may be considered ‘men’ for the purpoenarriage but still unable to
change their birth certificate. In this regardsitsuggested that WA and SA should
revisit their legislation in order to better cormidhe position of female to male
transsexuals.

It is also worth noting that in Tasmania a re-issbé&th certificate is to include a
notation that the person was previously registe®dhe other seX. This would
seem to defeat the privacy protection that woultetise be afforded to transsex-
ual people through changing their birth certificate

State and Territory birth certificate legislationeg a long way towards enabling
male to female post-operative transsexuals in Aliatto protect their privacy by
changing documentation. However, as discussedeattbere are some difficulties
in applying the surgical test to the circumstarmfeigemale to male transsexuals. In
particular, the ‘genital’ test used in WA and SAymasult in many female to male
transsexuals being unable to change their birttificates in those States. Further-
more, to apply the legislation to female to madngsexuals in the other jurisdic-
tions it is necessary to accept that wholly inteswagery such as a hysterectomy
somehow enables other people to consider the dubfjgbe surgery a man. This
highlights the question of whether surgery is settile most appropriate ‘test’ and
what privacy rights are afforded to transsexualviddials who are unable or un-
willing to have surgery but nevertheless live inittpreferred gender.

V TRANSSEXUAL MARRIAGE IN AUSTRALIA

The case oAttorney-General v Kevin and Jennffestands for the proposition that,
for the purpose of th®larriage Act 1961(Cth), the question whether a person is a
‘man’ or a ‘woman’ is to be decided as at the dstéheir marriage (rather than at
the date of their birth). Furthermore, ‘man’ andoman’ have their ordinary,
current meaning according to Australian usage. rEselt in this case, in effect,

to ridicule if he had attempted to appear in publiessed as a woman, that he could not have erdered
women'’s toilet...’(165 FLR 404, 412)

6 Subsection 28D(1Births, Deaths and Marriages Registration Act 1998s). Although an extract
from a birth certificate can be obtained withow tiotation (subsection 28D(2)).

47 (2003) 172 FLR 300.
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means that post-operative transsexuals can martheim re-assigned gender in
Australia. This is consistent with the ICCPR ohtigns discussed above.

Since the decision iAttorney-General v Kevin and Jennifire Marriage Act has
been amended to specify that a marriage meansitien' of a man and a woman to
the exclusion of all others, voluntarily enteretbifor life’. However, the amend-
ment did not seek to define ‘man’ or ‘woman’. TBisggests that parliament was
not seeking to change the approach takehtiorney-General v Kevin and Jennifer
that those terms have their ordinary meaning. themowords, although the recent
amendments may have affected same-sex marriageartfemdments have not
affected transsexual marriage. The validity of @nmage involving a transsexual
therefore continues to turn on whether the indigldconcerned is a ‘man’ or a
‘woman’ at the time that they marry according te trdinary meaning of those
terms. It seems clear that the terms ‘man’ andmao’ include a post operative
transsexual living in the relevant gen&ferA more complex issue is whether the
term ‘man’ or ‘woman’ could include a pre-operativanssexual.

A The rights of pre-operative transsexuals*

The case law in Australia suggests a reluctanceed¢ognise pre-operative trans-
sexuals as belonging to their self-identified gentle

There are of course a range of reasons why indigdwho regard themselves as
transsexual may not undergo surgery. These indlodecost of the surgery, the
health risks involved and, particularly in the casefemale to male transsexuals,
questions as to whether wholly internal surgeny imilany way assist them to live

in their preferred gender.

In the case oR v Harris and McGuiness both Harris and McGuiness were
charged with being male persons attempting to peothe commission of indecent
acts. The main issue was whether they were ‘maigops’. The evidence was that
Harris was a post-operative male to female transdeand McGuiness was a pre-
operative male to female transsexual. Matthewspdessed ‘the greatest sympathy

“8 It is not clear exactly what surgery a particitatividual would need to have to be classifiedpast-
operative’ but it is likely that a court would h&fluenced by the test used for changing birth fieaties.
However, as discussed above the test varies betjueisdictions and it is arguable that if Kevin has
been born in SA or WA he may not have been ablhémge his birth certificate because he had not had
‘genital’ surgery.

9 For the purpose of this article the term ‘prerapige’ is used to identify the class of transséxua
persons who would otherwise be regarded as belgngintheir preferred gender but have not had
surgery involving the reproductive organs for wiatereason.

% See for examplR v Harris and McGuinesd 988) 35 A Crim R 146Secretary, Department of Social
Security v SRA18 ALR 474; E v Minister for Health and Faminlyr@ees, Human Rights and Equal
Opportunity Commission, 8 October 1988, No H97/23BDD v Secretary, Department of Family and
Community Services [1999] AAT 626, AAT 25 Augustdm VZG v Secretary, Department of Family
and Community Services [1999] AATA 298 AAT, 7 Ma99o.

°1 (1988) 35 A Crim R 146.
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for Ms McGuiness and for others in her predicambént’ considered surgery to be
necessary because a test not reliant on surgerglwou

... create enormous difficulties of proof, and wohklvulnerable to abuse
by people who were not true transsexuals at allthl® extent it could

lead to a trivialisation of the difficulties genely faced by people with
gender identification disharmon§.

This statement may be read as implying that ‘tn@mssexuals’ are those who
undergo surgery while those who do not must somatmvhave gender identifica-
tion disharmony. However, there is nothing onfts of that case to suggest that
the disharmony felt by McGuiness was any lessean that experienced by Harris.
Indeed, it might be that Mc Guinness’ disharmony weeater because of the pres-
ence rather than the absence of her male genitBliather, the ‘difficulties’ faced
by pre-operative transsexuals cannot be ignordds i$ highlighted by the particu-
lar difficulties faced by transsexual inmatés.

The judgment iNfMcGuinessand other cases involving pre-operative transdexua
suggests a focus on ensuring a test that can dtévedy easily applied by the courts
to categorise people rather than on what stepgthean take to protect the dignity
and rights of individuals. However, given the raraf so-called ‘sexual reassign-
ment’ procedure’ and the varying standards used to assess whaofypegery is
required to change, for example a birth certifictite test of ‘surgery’ is not alto-
gether satisfactory.

Arguably, the recent decision ittorney-General v Kevin and Jennifeas gone
someway towards moving beyond a strictly surgieat and towards a test that
takes account of social, cultural and a broadegeaf biological factors including
‘brain sex’.>® Such an approach may allow a pre-operative texuss to be recog-
nised by the law as belonging to their preferreddge. The judge in the first
instance was careful to avoid making a ruling oe-gperative transsexudisand
the full Federal Court on appeal likewise gave ngnger to the question of whether

%2 |bid 181-182. Also see Secretary, Department afig Security v SRA 118 ALR 474 where the
Federal Court rejected a claim that a pre-operatiake to female was a woman.

% See generally Jake BlighTransgender Inmates, Trends and Issues in Crimjnstice No. 168,
Australian Institute of Criminology2000); Inquiry into the Death of Catherine Mooi@groner J
Abernethy, 21 July 1999, NSW State Coroner’'s Ca808 201/99 JI-D1..

* There is no single ‘sex re-assignment surgeRather there are a range of procedures availdfbe.
example (for male to female): penectomy (removapeis), orchidectomy (castration), vaginoplasty
(creation of vagina), clitoroplasty (creation oftatis), labioplasty (creation of labia), breasgeenta-
tion, scalp advancement and brow position changstab rim reduction, cheek augmentation, rhino-
plasty, chin and jaw re-sculpting, thyroid cartidgeduction (reduction of adam’s apple), thigh and
buttock augmentation. And, (for female to mald)atbral mastectomy, hysterectomy and removal of
ovaries, scrotum construction and testicular imggaphalloplasty (creation of penis), metiotoidapja
(clitoral release), urethroplasty (extension othwra) and vaginectomy (removal of vagina).

% See the extensive discussion of the medical mgléncluding that relating to ‘brain sex’ Re Kevin

v Attorney-Genera{2001) 165 FLR 404, 450 -463 and the comment efRll Federal Court on appeal
that in light of the evidence about brain sex itsvegen to Chisholm J to find that transsexualisrs wa
biologically caused (172 FLR 300, 347-348 and 358)3

% 165 FLR 404, 409.
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the courts can logically maintain a distinction vibe¢n pre-operative and post-
operative transsexuals. Rather, the position taken by the courts seentstthat
the question of whether a person is a man or a wama question of fact to be
decided on the facts of each case.

The facts that led the trial judge to conclude exin was a man at the time of his
marriage are summarised at p476 of the decisidollasvs:

In the present case, the husband at birth had éambmosomes, gonads
and genitals but was a man for the purpose ofdiedf marriage at the

time of his marriage, having regard to all the winstances and in particu-
lar the following:

)] he had always perceived himself to be a male;

(b) he was perceived by those who knew him to treademale char-
acteristics since he was a young child;

(©) prior to the marriage he went through a fubqass of sexual re-
assignment, involving hormone treatment and irsitde sur-
gery, conducted by appropriately qualified medpraictitioners;

(d) at the time of the marriage, in appearancesacheristics and be-
haviour he was perceived as a man, and accepi&das, by his
family, friends and work colleagues;

(e) he was accepted as a man for a variety of Isan legal pur-
poses, including name, and admission to an IVFjaragand in
relation to such events occurring after the maeiatere was
evidence that his characteristics at the relevargs were no dif-
ferent from his characteristics at the time ofrierriage;

(f) his marriage as a man was accepted, in fulMkadge of his cir-
cumstances, by his family, friends and work collessy

On appeal the Full Federal court agreed with theasons?

Notably, of these six factors only one concerngyery and that refers to both
surgery and hormone treatment. This is not to esigthat surgery is an unimpor-
tant factor. Rather, that surgery is but one faatal that if a case came before the
courts with facts that showed a person met alhefdther factors it may be open to
the court to conclude that, even in the absencgudjery, they belonged to their
self-identified gender.

57172 FLR 300, 365-366.
%8 |bid 365.
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VI CONCLUSION

If Australia’s obligations under the ICCPR are urstigod in light of the European
jurisprudence, then Australia is obliged to enghed its authorities:

» legally recognise the changed gender of a postatipertranssexuals; and

« permit the marriage of post-operative transsextoafsersons of the oppo-
site gender to their re-assigned gender.

These obligations would extend to all branchesaMegnment (executive, legisla-
tive and judicial), and at all levels - nation&gional and local.

It is not clear whether these rights extend tossaruals who have not undergone
surgical procedures. However, there are strongraegts in favour of extending
the ICCPR rights in this way. There will be mamages where surgery has little to
do with whether a person is socially recognised agan or a woman. It is consis-
tent with the goal of protecting human dignity tmnsider the social and cultural
factors that go towards recognising a person as@ on a woman and not only
what surgery an individual may or may not have had.

In Australia there is State and Territory legiglatihat enables many post-operative
transsexuals to change the sex noted on their dértificate. This legislation goes
a long way towards protecting the privacy of pgstiative male to female trans-
sexuals. However, because of the genital surgegquirement in SA and WA
female to male transsexuals in those jurisdictemesnot as well protected.

Marriage in Australia must be between a ‘man’ arda@man’. For the purpose of
the Marriage Act those terms have their ordinamtemporary meaning. The
question of whether a person is a ‘man’ or a ‘wohmto be assessed at the date of
their marriage, not at the date of their birth. eThatters that a court can take into
account in deciding whether a person is a ‘mara Gvoman’ include social, cul-
tural, biological and surgical factors. The leadiase on this issue in Australia
concerns a post-operative transsexual. HowevecdBe leaves it open to future
courts to consider whether a pre-operative transderay be able to marry in their
self-identified gender.



