To KEEP ME SAFE FROM

HARM?

TRANSGENDER PRISONERS
AND THE EXPERIENCE

OF IMPRISONMENT

RICHARD EDNEY”

[The experience of imprisonment for a transgender person is often a terri-
fying one. He or she is extremely vulnerable in such an environment from
sexual violence from other prisoners. In addition, he or she may be ex-
posed to inadequate or inappropriate medical care. Consequently trans-
gender prisoners are often denied the protection offered by rule of law. A
significant reason for this treatment is the erasure of the transgender ex-
perience in informing the nature of the prison regime. In particular, the
failure to give sufficient weight to gender self identification by transgender
prisoners exposes them to risks which other prisoners do not have to en-
dure. It is suggested that the only way to reduce such harmis through the
cultivation of a prison regime based upon the lives of transgender prison-
ers]
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[ INTRODUCTION

As a class prisoners are generally consideredue tieeir institutional lives marked
by a high degree of vulnerabilityThis is primarily due to those endogenous fea-
tures of the prison environment which vests coiwveal administrators with sig-
nificant power over central aspects of prisonegslydlives. The exercise of such
power reduces significantly the autonomy of priseAéThe ‘totalising’ nature of
the prison as an institution results in the cremtid a particular subculturgvith
certain norms and behaviodr§uch features of the prison environment add to the
dimensions of vulnerability encountered by prisomates. However, not all pris-
oners are equally positioned in terms of their euddility to the privations that
accompany prison life. In particular, the liter@un existence on transgender
prisoners, impoverished as it is, suggests a digptionate level of vulnerability
for transsexual prisoners as a discrete populétirguably the vulnerability and
harm experienced by transgender prisoners is ancomh, into the prison context,
of high levels of social exclusion and discriminatthat exists in the general com-
munity towards transgender individudlsin short, it is part of a process where
signizicant aspects of transgender lives are ‘efasg dominant institutional prac-
tices.

! Richard Edney, ‘Judicial Deference to the Experti§ Correctional Administrators: The Implications

for Prisoners’ Rights’ (2001) Australian Journal of Human Rights 91, 103-106.

2 Gresham Sykeghe Society of Captives (1958) 63-79.

% See generally Donald Clemm@he Prison Community (1941).

4 An excellent overview is provided by Jake Bliglitansgender Inmates: Trends and Issues in Crime

and Criminal Justice (2000) 5-6.

® See for instance the apposite comments of DiacdkaRil, who notes the following:
‘Being transgendered puts men and women at extrigskef being ridiculed and
humiliated, being at constant jeopardy over ggttind keeping a job, being evicted
without cause from restaurants and stores, beenged housing and being refused
medical treatment, even to save a life’. (3-4)

Diane Richard, ‘Trans Behind Bars: Officials, Adits Struggle with Options’ (2000) 3Zontemporary

Sexuality 1.

® See generally Viviane K Namasteyisible Lives the Erasure of Transsexual and Transgendered

People (2000).
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The concern here is with transgender prisdnamsl how they are constructed as
“objects” by the particular relationship betweeie land law in the prison environ-
ment. In particular, it is proposed to utilise #rgalytical category of ‘erasure’ to
account for the treatment of transgender inmatasdhthe same time objectifies,
but also renders invisible, the experiences andemis of transgender prisoners. As
such, transgender prisoners are not only exposkdrto because of inadequate and
inconsistent medical treatment, but encounter mifgigntly higher risk of sexual
assault while in prison. In particular, a stunnfegture of this invisibility in prac-
tice is the general lack of formal policies thatulgbrecognise the inherent difficul-
ties for transsexual prisoners of confinement &ednteed to change salient features
of an institution such as the prison. Indeed, darimational survey of correctional
services policies found that only approximately 20P6orrections departments had
in place formal policies for transgender prisofiefihe ‘lack of an established
policy’ indicates a lack of care and concern for the ézpee of transgender
prisoners.

In that sense the concern is one of retrieval iatiempt to interrogate the existing
understandings of the relationship between thesg@amder prisoners, law and the
prison order. Such an approach has as its fundamer@mise the notion that any
correctional policy and legal instrument designedassist transgender prisoners
must take account of this difference and the uniguperiences of transgender
prisoners in the correctional environment.

Il THE TRANSSEXUAL EXPERIENCE OF THE PRISON

As part of any project to take seriously the consesf transgender prisoners it is
critical to take into account the precise detaflshe treatment of transgender per-
sons by the criminal justice system. Without sucbaaic understanding of the
effects of the prison system upon transgender psrsas not possible to imagine a

| note that there is significant debate within ttesgender community concerning the use of approp
ate language to describe the experience of tradsgguersons. | rely on the definition proposed by
Kartina Rose:
A transsexual is an individual whose internal seofsbeing male or female is at variance
with his or her physical appearance and desiresri@ct the variance via hormone
treatment and/or surgery. “Transgender”, as\tidely used today, is an umbrella term
which includes not only transsexuals but alsomotaéegories of gender-variant people,
though it had originally been used to refer toésexuals who, though hormonally altered
and
living as members of the opposite gender, ultifgaipted not to have sex reassignment
surgery.
See Katrina Rose, ‘When is an Attempted RBlpean Attempted Rape? When the Victim is a Trans-
sexual’ (2001) Yournal of Gender, Social Policy and the Law 505, 506 n 2.
8 Maxine Petersen, Judith Stephens, Robert Dickely\Wendy Lewis, ‘Transsexuals within the Prison
System: An International Survey of Correctional\B®s Policies’ (1996) 1Behavioral Siences and
the Law 219, 221-222. Countries involved in the surveyudeld Australia, Canada, United States and
members of the European Community.
® Ibid 226.
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prison order that would incorporate the epistemigkiginsights that have been
generated by transgender communities and indivédtialhe United States Su-

preme Court decision dfarmer v Brennan'! provides a salient example of what
may be described as a typical, or at the leastunasual experience for a trans-
gender inmate and the significant harm attributadollely to the fact of her trans-
sexualism. In this decision we have an attempthwy flaintiff, Dee Farmer, to

remedy the wrongs suffered by her during her irerateon. At the relevant time,

Farmer was serving a federal prison sentence ftterseof dishonesty. The Federal
Bureau of Prisons had diagnosed Farmer as a traredsend described her as a
person having a

...rare psychiatric disorder in which a person feessistently uncomfort-
able about his or her anatomical $&x.

The Court noted that a person who endures thisitomdtypically seeks medical
treatment, including hormonal therapy and surgeryring about a permanent sex
change™® It appears from the decision armer that the practice of the Federal
Bureau of Prisons was to place ‘preoperative t@ass prisoners with prisoners of
like biological sex™* Within such a framework the Federal Bureau ofdPssmade
an assumption that sex, as indicated in the presehmale or female genitals, was
equivalent to gendér. Such an assumption is wrong in that it not onlfiederec-
ognised medical and psychiatric definitions of gendysphoria, but ignores the
lived, subjective reality of transgender personsk-drmer, the evidence disclosed
that the plaintiff ‘wore women'’s clothing,..., undesat estrogen therapy, received
silicone breast implants, and submitted to “blacirket” testicle removal sur-
gery’*® In addition, the parties were joined on the isshes the plaintiff ‘projects
feminine characteristics”.

Despite the clear evidence that the plaintiff wiagd, as best as she could, as a
woman while in custody, the Federal Bureau of Pigscontinued with her incar-
ceration in a male facility. Thus sex, rather tisaff conceptions of gender, ruled
her classification. During her time in custody, fRar was transferred between
various Federal prisons and was segregated beofsséety concerns. Ultimately
she was transferred to a United States Penitergiagyplaced in the general male

9 In this manner, the activism of the transgendenmainity is broadly similar to the methods adopted i
feminist struggles and, in particular, the conagptonsciousness raising’. The benefit of this Invet is
that it takes seriously the personal experiencetho$e exposed to an oppressive social order. Such
experiences of exclusion and discrimination andr tharration are viewed as a necessary part of that
social change. See also Martha Minndgking All the Difference: Inclusion, Exclusion and American

Law (1990) 196-200.

1 (1994) 511 US 825.

2 |bid 827 (Souter J).

% bid (Souter J).

* bid, 828 (Souter J).

* Anita Barnes, ‘The Sexual Continuum: TranssexuidRers’ (1998) 24ew England Journal of
Criminal and Civil Confinement 599, 600-602.

16(1994) 511 US 825

7 lbid.
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prisoner population. Within two weeks Farmer wasethby another inmate in her
own cell’®

The factual matrix ifFarmer typifies one of the most likely sources of dangar f
the transgender inmate: placement in an inapprepciastodial situation. Typically
such inappropriate placement arises as often theckesificatory tool of correc-
tional authorities is to place an inmate on thesakhis or her genitals or biologi-
cal sex. The self concept of the transgender preggrears to have little, if no
weight, in the decision of classification. As sutlie assessment appears to occur
on a physical examination of the prisoner. Suchassessment conflates sex and
gender when there is not necessarily such a ctoeldndeed, the nature of gender
dysphorid’ is precisely what correctional authorities gerergnore in the impor-
tant task of prisoner classification. The consegesrfor the transgender prisoner
are enormous in terms of threats to bodily intggaitd psychological functioning.
Thus to place, for instance, an individual who Bi@ogical male, but who identi-
fies and lives as a female in a male correctiomairenment is to place her at
significant risk of harm. The consequences of aarcinappropriate placement were
evident inFarmer v Brennan. In addition, it ignored completely how she has de-
fined herself and placed her in a position in sachenvironment that what in the
end occurred was hardly surprising.

11 SEXUAL VIOLENCE AND TRANSGENDER PRISONERS

Sexual violence against transgender prisoners beuat the forefront of any analy-
sis of the relationship between life and law in temtext of the prison. To the
extent that a prison order cannot protect transgemlisoners from predatory
behaviour of other inmates, there necessarily sugsproblem of legitimacy in the
punishment of transgender prisoners. Part of tiseepiibility of transgender pris-
oners to sexual assault in the prison settingésetkcessively masculine nature of
the prison environment.In such an environment, acts and threats of ragerbe
forms of intimidation and domination as well asastgies by certain prisoners to

81t was as a result of this transfer and placenettte Federal Penitentiary that the plaintiffsisa of
action arose. Farmer pleaded that the correctiantiorities’ action violated her constitutionagtris
under the 8 Amendment to the United States Constitution tahibits ‘cruel and unusual punihsment'.
Previous authorities of the United States SupremeriChave held that, in determining whether or not
correctional authorities had breached a prisonenstitutional rights, there had to be a consideratis

to whether or not correctional authorities actethvitleliberate indifference’ to the rights of thetp
tioner. This is a difficult standard for prisoneécsachieve as it requires establishingubjective know -
edge on the part of the defendants that they actuallgvkmof the risks to a prisoner and deliberately
ignored or were indifferent to such a risk. It wasthis basis, and the failure to prove that thevant
corrections officials had possessed that requspeeific knowledge that Farmer was ultimately ursuc
cessful. It was accepted by the Court that sheblead raped.

¥ For an overview of those theories see generallyid d.othstein, ‘Psycho-dynamics and Socio —
dynamics of Gender Dysphoric States’ (1979)A8®rican Journal of Psychotherapy 214.

% See generally Don Sabo, Terry Kupers & Willie Londeds)Prison Masculinities (2001).
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control other prisoners. As has been found numestudies, rape in male prison is
a distinct aspect of the prison experience, paetitufor young offenders!

Empirical data on prison sexual violence suggestittis not a random activity, but
arises from the choosing of particular victims wioo one reason or another are
believed to be more vulnerabfeThe data also strongly suggests that not only
youth, but also feminine characteristics are impurtfactors in determining
whether or not a person becomes a victim of sexiol@nce. Support for a particu-
lar regime of victimization for transgender prismnés also evident in the study
undertaken by Human Rights Watch concerning theng@imena of male rape in
United States prisorfa.That report found the following:

...prisoners fitting any part of the of the followirdescription are
more likely to be targeted: young, small in sizeygcally weak, white,
gay, first offender, possessing “feminine” chardsti&s such as long hair
or a high voice; being unassertive, unaggressikg, mtellectual, not
street-smart, or “passive”,?..

The implications for such prisoners were significarthat

prisoners with any one of these characteristick#yly face an increased
risk of sexual abuse, while prisoners with severarlapping characteris-
tics are much more likely than other prisonersedargeted for abuse.

The failure of prison administrators to accord sgender prisoners such a basic
level of protection when it is likely, given theatt of empirical knowledge, that
such harm will occur to them is of great conc@rlt.is clearly a breach of the duty
of care owed by correctional authorities to providetection of such inmates from
others who may commit such acts of h&frin addition, it amounts to a failure to
guarantee the human rights of such prisoners apdotode basic protections con-
cerning privacy, security and bodily integrify.

2 See David Heilperrizear or Favour: Sexual Assault of Young Prisoners (1998). Also see Neer Korn,
Life Behind Bars: Conversations with Australian Male Inmates (2004); Lee BowkerPrison Victimiza-
tion (1980); David Cooley, ‘Criminal Victimization in Ma Federal Prisons’ (1993) 36anadian
Journal of Criminology 479.
2 Richard Wortley,Stuational Prison Control: Crime Prevention in Correctional Institutions (2002)
103-105.
% Human Rights Watch\o Escape: Male Rape in United Sates Prisons (2001). Available on-line at
;http://www.hrw.org/reports/ZOO1/prison/report4.Ih:ﬁm

Ibid.
% |bid.
% |t also appears to be an example of the mannehich institutional practices ignore the experiente
transgendered persons. See Namaste, above n 87260-
2" v Commonwealth (1976) 10 ALR 269.
% And, as such, an illustration of the marked dissme between the legal system and the lives of
transgendered individuals. For an excellent accoat exposes the extent of making invisible such
experiences see Katrina Rose, ‘When is an AttemRegaeNot an Attempted Rape? When the Victim is
a Transsexual’ (2001) 3burnal of Gender, Social Policy and the Law 505.
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The consequences for individuals of this malignieetgcan be catastrophic. In the
case of Catherine Moore, who was being held on menia a New South Wales
Prison in late 1997, this led to her suicfdén her case, Catherine had been placed
within the protection unit because of her overtiféme characteristics. Despite this
placement, Catherine was raped by a male pris&oen after Catherine committed
suicide through the ingestion of a number of illdiugs. The Coroner found that
the suicide was as a result of that sexual asaadlthe conjunction of the provision
of drugs by an unidentified inmat. In terms of recommendations the Coroner
suggested that the prison policy should be desigoetthat it results in an outcome
that would ‘house transgender prisoners in ingtitlgt appropriate to their gender

identification’3*

v PROTECTION FROM VULNERABILITY OR
DISPROPORTIONATE PUNISHMENT?

Another problematic feature of the placement ohdgender prisoners in prisons
incongruent with their gender identity is that aftihney are placed in ‘protection’.
The problem with this, apart from the fact thatidgies not always guarantee safety,
is that transgender prisoners endure more oneangitons than other inmates. In
particular, placement in such isolation may produegative psychological conse-
quences. As was described by Robin, the experiehsach isolation simply com-
pounded her difficulties:

The first day was very hard. | was at Bathursydrdl months because
of not being able to understand me. They keptmwvehiat they called
the Back Yard where no-one else could see methés&ind of
treatment | couldn’t stand because | was by myselfias a yard 20
by 10; | was there all day and back to my cellighttime. | had no
company and it actually drove me mad, so | becatitde suicidal. |
told them if they didn’t shift me | would probabénd up a lunatic or
something. And eventually | — | ended up attaclong of their

prison officers, and was given 28 days for assault

The significance of this quote is manifold. Fiistepresents the dehumanisation of
the transgender prisoner by the correctional enwirent. Robin is kept away from
other prisoners and hidden as if she was the safrtike problem. Second, the
practice, which arose primarily because Robin hatlbeen placed in a female
prison, of isolating her provoked negative psychial consequences including

2 Catherine Renshaw, ‘The Death of Catherine Moditee Predicament of Transgender Prisoners’
(1999)3 Australian Lawyers for Human Rights 1.
30 H
Ibid 2.
L Ibid 2.
% Chris Sanderson, ‘Experiences of a Transsexuabei’ (1984) 9 egal Service Bulletin 183, 184.
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suicidal ideation. Finally that the practice itseffisolation was in the end counter
productive to the security and good order of thisgor in that Robin intentionally
assaulted a prison officer so that she would besfeared. In the United States
context, Barnes notes the manner in which such radirative segregation under-
mines the legal rights of the transgender prisoner:

Placing transsexual prisoners in protective cystgiven their

status, compounds the unconstitutionality of sughactice. Although
a legitimate safety concern exists, segregatiopriotective

reasons limits a prisoners’ privileges and coastibal rights.
Ultimately such confinement becomes punitive agiilts in a
disproportionate sentente.

What this effectively means is that the transgemitesoner, through no fault of
their own, is subject to less than equal treatnwittiin the prison system and
exposure to a far more punitive daily regime.

\% THE QUESTION OF MEDICAL TREATMENT IN PRISON

A major concern for the transgender prisoner ig tteaor she may not receive
appropriate medical treatment for his or her coonditwhile incarcerated. Deci-
sions as to medical treatment appear to narrowifisigntly while transgender
prisoners are in custody. Typically, this will depgeon the prison and jurisdiction in
which the prisoner is classifiéd Some jurisdictions appear to permit the continua-
tion of therapy for inmates who prior to custodg arvolved in a course of hormo-
nal therapy while others simply stop the supply sefch medication upon
incarceration. The question of sex reassignmergesyris generally even more
contentious with few jurisdictions providing suchpgort>®> However maintaining
hormonal levels for a transsexual prisoner wholieen using such hormones prior
to incarceration does not necessarily guaranteepgmopriate level of medical
treatment. As Joslin notes, in the context of disig the United States Bureau of
Prisons medical treatment policy for transsexuisloprers:

Even if the prison does provide hormones, howetere is no
guarantee that they will be provided at the appate levels and

with necessary physical and psychological supgentices. In
addition, it is often difficult for transsexualiponers to document a
prior prescription for hormones, either becausthefpractical
difficulties and limitations imposed by incarceoat or because many
transsexual prisoners are indigent and do not pavate physicians

* Barnes, above, n 15, 644,
% petersen, Stephens, Dickey and Lewis, above n 8.
3 Ibid.
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willing to advocate for them. Moreover, even whesmssexual pris-
oners are able to provide sufficient documentatinison officials
may disregard or flout the policy.

Such a position appears to rely in particularlyneedical evidence and testimony
from a treating medical practitioner of the patievito wishes to undergo sexual
reassignment surgery to ‘live like’ the member loé sex they wish to change to.
The ability to achieve such ‘real life’ experienisedifficult for the transgender
prisoner. This is particularly the case in relationlong term prisoners given the
preferred approach of most correctional authorise® ‘freeze frame’ transgender
inmates’’ Such a policy ignores the significant difficultiesused to a transgender
prisoner having to wait until he or she is releasedecure proper medical treat-
ment. In some ways, there appears a tacit assumibtéd the choice to undertake
such a regime of choice is simply a cosmetic dexjsiather than treatment funda-
mental to psychological well being and the abitityflourish. Such a trivialisation
of the significance of obtaining appropriate meliceatment was evident in the
Equal Opportunities Division of the New South Walksdministrative Decisions
Tribunal decision inLawarik v Chief Executive Officer, Corrections Health Ser-
vice® where the condition of the transgender prisonetiegpt was described as
being of the type ‘where the condition is not utgen life threatening®® Thus
again showing the failure to take seriously theceons of the transgender prisoner.
Contrast the approach rawarik with a perspective provided by Gianna Israel that
is underpinned with the lived experiences and sivge realities of transgender
prisoners:

Most prisons do not provide hormones, and sone goeat

lengths to avoid providing any treatment to tramssl inmates. Most
transsexual inmates are not receiving appropneggical and
psychological care. Many repeatedly seek medi@atment, often
for years, while enduring administrative harassnaenl difficult court
battles in the pursuit of basic medical and aights. Prisons that do
provide frequently have policies which allow forettreatment of
those who were treated prior to incarceration, failtto address the
medical needs of those who develop Gender Idebiggrder during
incarceration or who have no documented proof ddirttpre-
incarceration transsexualism. Officials often cldhmat only those in-
mates who were diagnosed with Gender Identity Disoand placed
on hormones before incarceration are eligible fonfones in prison.
They sometimes maintain that the prison does rfotcathe opportu-
nity for the real life experience,..., convenientyoring the fact that

% Courtney JoslinJranssexual Prisoners (2002) 1-2. Available on-line at
<http://www.nclrights.org/publications/ts prisommitt.

%" petersen, Stephens, Dickey and Lewis, above 868, 2

%12003] NSWADT 16 (24 January 2003).

% |bid [82].
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many MTF transsexual inmates consistently maintagr female
identity year after year in an all male facilffy.

Importantly the different perspective offered byakd, informed as it is by a clear
understanding of the position of transgender pessnemphasizes that the current
practices of correctional administrators are neitinemutable nor fixed but are
instead the product of particular policy choicesawimay be changed.

VI A NORMATIVE TRANSGENDER PRISON ORDER?

The study of the prison and the exposure of foranmal informal practices has been
a distinctive concern of sociologists and crimimidts. Typically such accounts
attempt to understand the nature or ‘essence’ efpitison ordet! In short, the
prison is conceived as being a unique social stieatels conducive to close study
and analysis. Often in such accounts is the désimmpare the formal, self pro-
claimed aims and ends of correctional administsatath what occurs in ‘practice’
and to measure and explain the existence of aspuligce. In particular, there is a
great deal of interest with explaining the operatimd development of the informal
social order known as the prison subculture.

A distinctive feature of these frameworks is theomnce of the experiences of
transgender prisoners and how they deal with tis@prand counter those features
of prison life which are dangerous and threateninghort, how transgender pris-
oners cope, or do not, with the fact of imprisontnéespite those features that
would attempt to erase their experience. Race &mtlegy are now part of the
framework within which to understand the prisonciswanalytical categories are
deemed as crucial to understanding properly ther@gpce of such inmates. Unfor-
tunately, this degree of analysis or interest fedqg occur in relation to the experi-
ence of transgender prisoners in either scholarshiin terms of correctional
practice.

As a consequence the experiences of confinementan§gender prisoners are
placed outside the scope of analysis. In shorsehexperiences are accorded little
weight. The absence of scholarship of that expeeiés part of the problem. Instead
of that scholarship, and a reflexive understandihow the prison order may be

modulated to properly protect the interests of dgmmder prisoners, we have the
pre-eminence of correctional administrators to mheitee how best to accommodate
transgender prisoners. The empirical evidence stgdkat the level of protection

is not of such quality as to guarantee the basiodmurights of transgender persons

“0 Gianna Israel, ‘Transsexual Inmates Treatmeniess2002) 97Transgender Tapestry 1, 4.
“l See for instance Alison Lieblingrisons and their Moral Performance : A Sudy of Values, Quality
and Prison Life (2004).
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while in custody. Thus sexual violence remain@mitiant and particular privation
likely to be more encountered by a transgendeopeis

In those circumstances, and given the failure asting correctional practices to
protect transgender prisoners from harm, there sw¢ecbe the development of
normative prison practices that address the pdati@oncerns of transgender pris-
oners. What that requires is for correctional arities to presumptively place a
transsexual prisoner in the prison of his or hdf-identification*? Part of the
difficulty of current prison practice appears tothe significant power provided to
correctional authorities to define the ‘sex’ of thensgender prisoner independently
of his or her gender self conception. Such disenetiy decision making directly
affects whether such an individual is placed withimale or female prison. Often
such placement is determined on a biological basisthrough physical examina-
tion. This is inappropriate given the consequemdesich a decision for the safety
and liberty interests of that individual. In thoskecumstances self identification
must be the key for the classification processoawtether or not a transgender
prisoner is placed in a male or female prison orared centre. The justification for
such an approach is that the current policies aadtipes have been shown to be
harmful to such a cohort of prisoners and givenpiber level of protection offered
by such a practice, a transfer of power to thiesspf classification may ultimately
offer an opportunity to keep transgender prisosafe from harm.

VI CONCLUSION

A small minority of transgender prisoners will ayaime form part of imprisoned
populations. In that sense, the fact of transsésmalill not prevent a transgender
prisoner from being placed in a custodial environtfig¢ Traditional approaches of
correctional administrators have failed to apprtecibe distinction between sex and
gender. Self identification of transgender prissnesis not been accorded the ap-
propriate degree of importance in the classificgtiteatment and placement of
transgender prisoners. Consequently, there has lesenthan adequate care for
transgender persons who enter the criminal justystem. In particular, a reliance
on the biological sex of such individuals has igmbthe actual reality of trans-
gender lives and made the experiences constitgtich a life story invisible and

“2 Barnes, above n 15, 644-645.

43 Arguably the ‘threshold’ requirement as to wherranssexual prisoner should receive a term of
imprisonment should be higher than for a non-trersal prisoner given the high probability of risk o
harm they may suffer if incarcerated. Although ehdpes not appear to be any authorities on thist,poi
it is consistent with other authorities which hdnedd that if an offender possesses certain chaistits
that may make the experience of imprisonment mdfiewt then it should be a factor in determining
whether or imprisonment is appropriate and, if appiate, the determination of the non-parole period
For a discussion of those authorities see Richalmkef, ‘Hard Time, Less Time: Prison Conditions and
the Sentencing Process’ (2002) @6minal Law Journal 139, 143-144. Similar considerations should
also apply to the question of bail.
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otiose to the functioning of the prison system.sTikiin itself not surprising given
the general level of discrimination that marks #xéstence of transgender persons
outside the correctional context.

The consequences for transgender persons of anmystem that does not incorpo-
rate their concerns are significant. Such consezpgeinclude not only high levels
of sexual and physical violence but the provisidradevel of medical treatment
that is highly contingent on the jurisdiction ayge of correctional facility within
which he or she is placed. Imperfect medical caek inadequate treatment is the
result. Such less than equal treatment cannot &®isad in the operation of the
criminal justice system. To do otherwise is to mmithe idea of the equality of law
in relation to transgender persons redundant.



