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[More than a decade has passed since the landmagk HKourt decision in
Marion’s Cas¢ where the Court authorised the sterilisation ofoaiyg woman who
suffered from a disability. Recently, the princgplestablished in that case were
applied by the Family Court in a different contextor the provision of hormonal
treatment for a 13 year old chifdsome aspects of which are irreversible. Previ-
ously, the Family Court had authorised gender rggssent surgery for a child
suffering from a physical, congenital conditibbut notably inRe Alex the subject
child suffered no identified physical condition icating treatment, but from an
identified psychological condition, gender identtysphoria.

This article considers the issues raised by reagtlications of the principles
relating to the capacity of children to consentnedical treatment, including the
decision inRe Alex and the application of those principles to transder and
intersex children. While not all children or adsulivho identify as transgender or
intersex choose the long and difficult path of ggndeassignment, some will
choose surgical gender reassignment or hormonaittnent at some stage of their
lives. In cases where it is proposed that a minmatergo such treatment, the appli-
cation of the principles of child consent posedipatar difficulties]
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BACKGROUND — THE CAPACITY OF CHILDREN TO CONSENT
TO MEDICAL TREATMENT

It is necessary to begin a consideration of medicalsent issues relating to chil-
dren with an examination of the House of Lords’isien in Gillick,* because that
decision was endorsed by the High CourMarion’s Case In Gillick, the De-
partment of Health and Social Security issued eutar to area health authorities
advising doctors in relation to the prescriptioncohtraceptive treatment to female
minors under the age of 16. The circular indicatext although it would be usual
and preferable to obtain parental consent to coeptéve treatment, in certain
special circumstances it would be permissible teaavithout the need for contact
with, or permission from, a parent.

Mrs Gillick, as the mother of five daughters unttex age of 16, sought assurance
from the relevant Health Authority that her daugbteould not be given contra-
ceptive advice or treatment without her consentheWthe Health Authority re-
fused to provide such assurance, Mrs Gillick brauagh action against the Health
Authority and the Department seeking a declaratian the advice contained in the
circular was unlawful on the basis that:
e it advised doctors to cause or encourage unlavefixia intercourse with
a minor (an offence); or
e it encouraged a doctor to become an accessoryl&wviut sexual inter-
course with a minor (also an offence); or
< that the provision of contraceptive advice to agniwas unlawful as be-
ing inconsistent with the plaintiff's parental righ

In part, Mrs Gillick’'s case turned on the accurafythe proposition that a child
under the age of 16 years is incapable of givingseat to contraceptive treatment.
The trial judge refused to grant the declaratiomsght by Mrs Gillick® but that
decision was overturned on app®allhe Department appealed to the House of
Lords.

By majority, the House of Lords found in favour thie Health Authority. They

found that although it would certainly be unusiraktircumstances where a child is
of sufficient intelligence and maturity, to undersd fully the nature of the treat-
ment being administered and to make a decisiontabat treatment, the child is
capable of consenting to the treatment. Pareigfalsrin relation to minors are not
absolute; a parent begins by having control whehild is very young, but the right

4 Gillick v West Norfolk and Wisbech Area Health Auity [1986] AC 112.
® Gillick v West Norfolk and Wisbech Area Health Awity [1984] QB 581.
©[1986] AC 112.
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dwindles as the child becomes older or no longedagrotection, until it becomes
little more than a right to advige.

The decision of the House of Lords@illick was endorsed by the High Court of
Australia inMarion’s Casé® The parents of Marion (not her real name), a dary
old girl suffering from mental retardation, seveleafness and epilepsy, sought a
court order authorising the sterilisation of théaughter or, in the alternative, a
declaration that is was lawful for them to consenthe sterilisation. The purpose
of the proposed procedure was to prevent pregnandymenstruation, which had
psychological and behavioural consequences fordflaand to stabilise hormonal
influxes for the purposes of eliminating conseqizrdtress and behavioural re-
sponses.

The various judgments iMarion’s Caseaddressed three main issues: the capacity
of a child to consent to medical treatment, thepeoof parental consent to medical
treatment and the power of the court to authorigglioal treatment for a child.
Although there was no question that Marion did rastd could never have, the
capacity to consent to medical treatment, the ritgjof the Court saw fit to en-
dorse the principle established@illick — that a child is capable of giving consent
to medical treatment where the child is of suffitientelligence and maturity to
understand fully what is propos&.On the other hand, Brennan J doubted whether
Gillick afforded sufficient recognition to “the primacymdrental responsibility**

The real issue iMarion’s Casewas the ability of parents to consent to sterilisat
of their child in circumstances where that steatiisn was not required for the
purposes of saving the life of the child or preu@ptserious harm. In determining
this issue, the majority drew a distinction, albrgluctantly, between therapeutic
and non-therapeutic sterilisation. Therapeuticilsation is performed either for
the purpose of, or as a by-product of, surgeryréatta malfunction or diseaSe.
Non-therapeutic sterilisation, then, is sterilisaticarried out for another purpose.
The test was also endorsed by Brenrtamdd Deane

The High Court, with the exception of Deane J, lblt parents could never con-
sent to sterilisation for non-therapeutic purposdsistice Deane would have al-
lowed parental consent for non-therapeutic statit® only in a narrowly-defined
set of circumstances, naméR:

711986] AC 112, 172-173 (Lord Fraser of Tullybeltd83—4 (Lord Scarman).

8 Secretary, Department of Health and Community $esv/ JWB and SMB (Marion’s Ca&992) 175
CLR 218.

°(1992) 175 CLR 218, 221.

10 |bid 237-8 (Mason CJ, Dawson, Toohey and Gaudiprd11 (McHugh J).

™ |bid 2801 (Brennan J).

2 |bid 250 (Mason CJ, Dawson, Toohey and Gaudran JJ)

%3 |bid 273—4 (Brennan J).

* |bid 296—7 (Deane J).

%% |bid 305 (Deane J).
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0] where the child is so profoundly intellectuatlisabled that she will never
be able to have a mature human relationship innglinformed sexual in-
tercourse, of responsible procreation or of cafimgn infant;

(ii) where the surgery is necessary to avoid grave unusual problems and
suffering associated with menstruation;

(i) where the surgery is a treatment of last ressmd

(iv) where there is medical advice from a multigiioary team acting on the
basis of appropriate reports.

These requirements were considered by Deane Jstingliish ordinary non-
therapeutic sterilisation from sterilisation thatdbviously required according to
general community standartfs.

Il OVERSEAS AUTHORITIES

It is relevant before embarking on a discussiorhef principles of child consent
and their applicability to the transgender or is¢er child to consider two cases
from the United Kingdom dealing with the capacifyaochild torefuseconsent to
medical treatment. To the authors’ knowledge, ig8se has not arisen for judicial
consideration in Australia. In both cases, thelishgcourts limited theGillick
principle in two important ways. First, they foutttht a child who isillick com-
petent, while able to consent to medical treatmisnhot similarly able taefuse
consent to medical treatment, and in circumstandege a parent authorises treat-
ment against the wishes of a minor, the parentaseat will be sufficient to author-
ise the treatment. The second limitation was difig that even where a child is
Gillick competent, the Court in its exercise of gagens patriagurisdiction retains
the right to override either a consent or a refadahe child to medical treatment
where that is in the child's best interests.

A Re R

Re Rinvolved a 15-year-old ward of the state who wamittdd to a treatment
centre!’” She had a disturbed childhood and experienceiddsenf erratic and
violent behaviour interspersed with periods of diitgi and rationality. During an
episode of the latter description, she expressedvishes to a counsellor that she
did not wish to take the drugs that the unit pengbrvanted to give her and had
given her on previous occasions. The local autha@ommenced wardship pro-
ceedings and applied for leave for the unit to auilster medication regardless of
R’s consent or absence thereof.

6(1992) 175 CLR 218, 305 (Deane J).
" Re R[1991] 4 All ER 177.



2004 Consent to Treatment for Transgender and Intersex Children 379

Although a consideration of the scope of parent#h@ity was not relevant to the
decision, Lord Donaldson considered the princippenfGillick and found that it did
not extend to a right reposed in a minor to refogesent to medical treatment.
With regard to consent, he used the analogy ofl@mnld parent as keyholders, each
of whom was entitled to “unlock the door” to medit@atment of the minor. In
circumstances where the child refused consent tdiaaletreatment, the parents
could still override that consent and authorise icedreatment® To find other-
wise would result in doctors being faced with tivgdlerable dilemma” of having
to determine who possessed a right of consentygpanicular time, with the threat
of being sued if a wrong decision was matle.

The Court found that R was n@illick competent, on the basis that she was only
competent for periods of time before lapsing intages of irrationality and vio-
lence. However, the Court still went on to consitthe power of the Court in rela-
tion to a child determined to H&illick competent. The Court found that it could, in
exercise of its wardship or statutory jurisdictionrelation to minors, override the
decision of aGillick competent minor to consent or refuse treatrfierin the cir-
cumstances it was held to be in the best interddisthat the unit be authorised to
administer any treatment to R that it considerezkssary.

B Re W

Re Wconcerned a 16-year-old girl suffering from anoaexérvosd® W, who was
found by the trial judge to b@illick competent, was being treated at a facility for
patients with eating disorders. Her condition vekteriorating steadily, to the
extent that doctors feared she might soon sufferade to her reproductive system
and danger to her life if treatment were not adstered. W refused consent to her
being moved to an alternative treatment centredndon where a more rigorous
program of treatment would be administered.

The Court of Appeal unanimously held that the courtexercising its unlimited
inherent jurisdiction in relation to minors, couwderride the wishes of a competent
child in the best interests of the child, objediveonsidered® The Court also
found that a minor did not have a power of vetoelation to treatment authorised
by someone with parental responsibilities for thean A power of veto was not
provided by s 8 of th&amily Law Reform Act 1969and although the issue of

%8 |bid 1845 (Lord Donaldson MR).

% |bid 188 (Staughton LJ).

% |bid 188 (Lord Donaldson MR), 189-90 (Staughtop, 192 (Farquharson LJ).

2 Re W (a minor) (medical treatmeiitp92] 4 All ER 627.

22 |hid 643 (Balcombe LJ), 646 (Nolan LJ).

2 |bid 634 (Lord Donaldson MR), 643 (Balcombe LJ%76(Nolan LJ). Section 8 of thieamily Law

Reform Act 1969entitled ‘Consent by persons over 16 to surgiteddical and dental treatment’ reads:
(1) The consent of a minor who has attained thecdgexteen years to any surgical, medical
or dental treatment which, in the absence of cdnsesuld constitute a trespass to his person,
shall be as effective as it would be if he werdutifage; and where a minor has by virtue of
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parental power to veto was not at issudRimn W the Court also doubted that the
principle in Gillick extended to allowing a child an absolute right efusal in
relation to medical treatmefft. Lord Donaldson, regretting his use of the keyhbld
analogy inRe R used the analogy of a “legal flak jacket” whicbuwid protect the
doctor from litigation in relation to a medical pezlure, whether provided by the
child or by someone with parental responsibilifesDespite the fact that W was
Gillick competent, the Court authorised the proposed teggton the basis that it
was in her best interests, given the serious caresegs to her health if treatment
were not administered.

11 CONSENT TO MEDICAL TREATMENT OF THE
TRANSGENDER OR INTERSEX CHILD

A Re A% - Surgical treatment for congenital adrenal
hyperplasia?’
1 Relevant facts

A, a 14-year-old child, was diagnosed at birth veidimgenital adrenal hyperplasia, a
disorder which resulted in the over-production @flensex hormones which causes
masculinisation of the genitalfA. A was assessed as a genetic female with an ex-
treme degree of masculinisation. As an infanta#l genital reconstruction surgery
to give him a feminine appearance. He was alsenghormone replacement treat-
ment to prevent further masculinisation.

this section given an effective consent to anytineat it shall not be necessary to obtain any
consent for it from his parent or guardian.
(2) In this section ‘surgical, medical or dentadaiment’ includes any procedure undertaken
for the purposes of diagnosis, and this sectiotiepp any procedure (including, in particu-
lar, the administration of an anaesthetic) whiclansillary to any treatment as it applies to
that treatment.
(3) Nothing in this section shall be construed akimg ineffective any consent which would
have been effective if this section had not beerctsd.
% Re W[1992] 4 All ER 627, 633 (Lord Donaldson MR), 642(Elcombe LJ).
% |bid 635 (Lord Donaldson MR).
%n Re A(1993) 16 Fam LR 715.
2" It should be noted that, on the basis of A’s ctiodi(congenital adrenal hyperplasia) A would proba
bly be characterised as ‘intersex’ rather thann$gender’. Intersex persons typically have physica
sexual characteristics of both sexes, while tramdgesm usually denotes a person who, althoughmiavi
the physical characteristics of one sex, identidie® member of the opposite sex. However, bec#use
the similarity of the principles involved, this eais usefully considered in conjunction wiRle Alex
%n Re A(1993) 16 Fam LR 715, 716.
# |bid 717.
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The level of the hormone therapy, however, waseanadte, and A suffered further
masculinisation. This was accompanied by a chang#'s attitude, so that he
preferred to be male.

In 1993, A’'s mother brought an application befdne Family Court seeking au-
thorisation for A to undergo surgical treatment.garticular, authorisation was
sought for:

¢ Dbilateral mastectomies;

¢ a hysterectomy;

e an oophorectomy (removal of ovaries);

¢ unfolding of the clitoris to increase its lengthdato relieve pain

caused by erections;
¢ closure of the labia to create the appearancesofaum; and
 insertion of prosthetic testéd.

2 The decision of the Court

(a) Whether A was competent to consent to the proposed treatement

Referring to the High Court’s approval (iarion’s Cas¢ of the House of Lords’
decision inGillick, Mushin J noted that a minor is capable of givinfprmed
consent when he or she ‘achieves a sufficient wtaeding and intelligence to
enable him or her to understand fully what is pegab®* On the evidence, the
Court found that although A understood the probéemd, in general, the proposed
resolution to the problem, he did not have ‘suéfiticapacity and maturity to fully
appreciate the matter and to assess the optioilatdeao him’?

(b) Whether A’s parent was able to consent to the proposed treatment

The Court then turned to consider whether the pegdreatment was outside the
scope of A’s parent to consent to on behalf of he Court noted that the purpose
of intervention was to assign to A male sexual nsgand sterilisation would be
incidental to the treatment. The Court concludet the decision to proceed with
the proposed treatment did not fall within the pediy scope of parental power to
consent to medical treatment, noting first the iigemt risk of making the wrong
decision about what was in A’s best interests audsdly that the consequences of
the decision were particularly grave.

% |bid 717.
% |bid 719.
%2 |bid 719.
% Ibid 719-720.
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(c) Whether the Court ought to consent to the proposed treatment

The Court then addressed the question of whetlecdhnsent should be granted.
Noting that the most important concern was A's eamatl and psychological state,
the Court found it was clear that the treating etgpeegarded the proposed treat-
ment as highly desirable in A’s interests. Furtliiee Court noted the probability of
very serious negative consequences to A if theiegijun were rejected. In the
circumstances, the Court concluded that it wasrtgkelmingly” in A’s interests to
accede to the applicatidh. The Court made final orders authorising all of th
aspects of the proposed treatment, as well as wanlyef or other necessary and
consequential procedures to give effect to thertreat of the condition of congeni-
tal adrenal hyperplasfa.

B Re Alex - Treatment for Gender Identity Dysphoria

1 Relevant facts

Alex was born overseas, the only child ofhisarried parents. As a young child
he was very close to his father, who died suddesign Alex was five or six years
old. Several years later, Alex’s mother re-mari@ged the family moved to Austra-
lia. Alex’s step-father had children from a pri@lationship who lived with the

family. Alex had difficulties adjusting to his nesituation and demonstrated vio-
lence both at school and at home towards his $itdipgs on a number of occa-
sions.

When Alex was 10 years old, a child protection taleas made to the relevant

government department, which resulted in final csdbeing made assigning

guardianship responsibility for Alex to a governmelepartment. Since those
orders, Alex had been living with his aunt, apsoirf a three month period during

which he was placed in foster care. Alex had had¢ontact with his mother, and

although his mother was served with the applicatitve did not seek to be heard on
the applicatiori’

It was common ground in the evidence presentedbétfie@ Court that Alex had:
* no ambiguity in sexual characteristics;
¢ normal female chromosomes;
¢ hormone levels typical of an adolescent female;

 Ipid 722.

* |bid.

% Nicholson CJ noted iRe Alexthat Alex wanted to be referred to as a male,atupted that terminol-
ogy in his judgment: (2004) 180 FLR 89, 94. Weédune the same for all references in this article.
%" Re Alex(2004) 180 FLR 89, 93.
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« female reproductive orgafsand
« along-standing, unwavering and present identificeas a malé’

Alex was diagnosed with “gender identity dysphaffa& definition of which is
provided by theDiagnostic and Statistical Manual of Mental Disorslg4™ edn)
(DSM-1V):

A strong and persistent cross-gender identificafiwot merely a desire for
any perceived cultural advantages of being theraée). In children the dis-
turbance is manifested by four (or more) of théofeing:
8§ repeated stated desire to be, or insistence tlishdés, the other
sex;
§ in boys, preference for cross-dressing or simuatmale attire;
in girls, insistence on only wearing stereotypitesculine cloth-
Ing;
§ strong and persistent preferences for cross-sess risl make-
believe play or persistent fantasies of being thersex;
§ intense desire to participate in the stereotypjzahes and pas-
times of the other sex;
§ strong preference for playmates of the other sex.

2 Application to the Family Court

The applicant, Alex’s guardian, filed an originatimpplicatiof® in the Family
Court seeking, by way of final orders, a declarafursuant to s 67ZC(1) and (2)
of the Family Law Act 1975Cth) (the Act) that the applicdAtbe authorised to
consent on Alex’'s behalf to certain medical treattndhe respondents to the
application were Alex’s aunt and motfiesnd, at the Court’s invitation, the Human
Rights and Equal Opportunities Commission (the Cdsgion) intervened without
objection pursuant to s 92 of the A¢tThe application originally sought authorisa-
tion only for the first stage of the treatment, the applicant requested the Court to
consider the treatment as a whole process andrthkedrders related to a single
treatment plan incorporating all stages of treatmdite relevant medical treatment
was:

(@) that Alex be administered a combination of oestnoged progestogen

on a continuous basis until he turned 16;

% |bid 103.

% |bid.

40 Alex was diagnosed as such in two reports: onerofessor P, an Associate Professor in the Depart-
ment of Psychiatry at a university faculty of meénlecand a consultant child psychiatrist at a hasgér
children, and one of Dr N, a Consultant Psychibisd specialist in child and adolescent psychjatry
particularly gender issues. This diagnosis wasiooefl by the evidence of Ms R, Alex's caseworker.

“. The application was filed on 12 December 2003.

“2 The specified person being the Secretary of themonent department with guardianship responsibil-
ity for Alex.

“3Re Alex(2004) 180 FLR 89, 93.

* Ibid 93-94.



384 DEAKIN LAW REVIEW VoLUME 9 No 2

(b) ongoing psychiatric assessment for Alex; and

(c) that, after Alex reached the age of 16, he beddeatith LRHR ana-
logue and testosterone administered either infored, by monthly in-
jection or by six-monthly subcutaneous implant.

The administration of the pill (the treatment rederto at (a) above) would result in
the suppression of Alex’s menses. This aspecheftteatment was completely
reversible, although continuous treatment for thye@rs might have an irreversible
effect on Alex’s ovarian function and fertility. h€ treatment referred to at (c)
above involved the administration of LRHR analoguelrug which suppresses the
release of gonadotrophins from the pituitary glasm would suppress all ovarian
menstruation. The administration of testosteranmale sex hormone, would have
certain irreversible effects such as deepening lek’a voice, the promotion of
facial and body hair, muscular development and rgetaent of the clitori&’
Authorisation was not sought for any treatment viiteversible effects to be ad-
ministered until Alex reached the age of 16.

3 The decision of the Court

In January 2004, pending final judgment, the Cowatle interim orders authorising
Alex’s guardian to consent to the administrationoestrogen and progestogen
(commonly known as the pill) on a continuous basigh the consequence that
Alex began secondary school known as a male. Thet8 judgment was deliv-
ered in full on 13 April 2004.

(a) Jurisdiction

At the outset, the Court noted that s 67ZC of tloe gxovided the statutory basis of
the Court’s jurisdiction to approve or refuse pesion for special medical proce-
dures® Section 67ZC provides:

(1) In addition to the jurisdiction that a court haglenthis Part in relation to
children, the court also has jurisdiction to makeeos relating to the wel-
fare of children.

(2) In deciding whether to make an order under actin (1) in relation to a
child, a court must regard the best interests efdfild as the paramount
consideration.

This section provides the Family Court with {berens patriaeor welfare jurisdic-
tion explained by the High Court Marion’s Case"’

“® |bid 94.

6 |bid 93, citingRe W(1997) 136 FLR 421 anB v Minister for Multicultural and Indigenous Affai
(2003) 173 FLR 360.

“"Ibid 115. See alsMlinister for Immigration and Multicultural and Indenous Affairs v 82004) 206
ALR 130.
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(b) Whether Alex was competent to consent to the proposed treatment

The Court then stated that the question of whethaild is competent to consent to
medical treatment required consideration of whetherchild had achieved a suffi-
cient understanding and intelligence to enable diirher to understand fully what
was proposeff The Court considered the evidence before it,iquaarly those
aspects of the psychiatric evidence which went ex’& comprehension of the
treatment and its effects. Noting that althoughxAmay have had a general under-
standing of what was proposed and its effect, tbarCstated that it was quite
another thing to conclude that Alex had “sufficiematurity to fully understand the
grave nature and effects of the proposed treatnf&nihe Court concluded that
Alex was not competent to consent to the treatraeritis own behalf.

(c) Whether Alex’s guardian was able to consent to the proposed treatment

Having concluded that Alex did not have capacitcomsent to the treatment, the
Court went on to consider whether the nature ofpftoposed procedure was one
that required the consent of the CalirtThe Court expressed the view that the
requirement of court authorisation was not limitedreatment involving surgical
intervention>* Noting the physiological and psychological basfigender identity
dysphoria, the Court concluded that the currerte sthknowledge did not support a
finding that the treatment would be for a “malfuant or “disease” as explained by
the majority inMarion’s Case”> The Court concluded, however, that the nature of
the proposed treatment was such that court augtimiswas required.

(d) Whether the Court ought to consent to the proposed treatment

The Court went on to consider whether it oughtramgthe authorisation to consent
to the proposed treatment, noting that some aspédle treatment had reversible
effects and some irreversible. The Court stated thhere reversible medical
treatment is in specific anticipation of irrevetsilmedical treatment which would
require court authorisation, it would ordinarily peudent, as in this case, for the
application to be made pursuant to s 67ZC at theebwf the clinical interven-

tion.>® After a summary of the expert evidence in thectise Court considered the
‘Re Marion matters:

0] the particular condition of the child which requirthe procedure or
treatment;
(i) the nature of the procedure or treatment proposed;

“8 Re Alex(2004) 180 FLR 89, 116, referring $®cretary, Department of Health and Community
Services v JWB and SMB992) 175 CLR 218, 237-8.

“Re Alex2004) 180 FLR 89, 118.

% bid120.

*! |bid 121. The Court here agreed with the commeht$annon J irRe W(1997) 136 FLR 421.

2 Re Alex2004) 180 FLR 89, 124.

%% |bid 124-5.
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(iii) the reasons for which it is proposed the procedutesatment be car-
ried out;

(iv) the alternative courses of treatment that are aviailin relation to the
condition;

(V) the desirability of and effect of authorising thregedure for treatment

proposed rather than available alternatives;

(vi) the physical effects on the child and the psychickdgand social im-
plications for the child of authorising the propdsprocedure or
treatment or not authorising the proposed proceduteeatment;

(vii) the nature and degree of any risk to the child @ung person of
authorising the proposed procedure or treatmenbbauthorising the
proposed procedure or treatment; and

(viii)  the views (if any) expressed by the guardian(ghefchild, a person
who is entitled to custody of the child, a persdrovis responsible for
the daily care and control of the child and thecchimself, to the
proposed procedure or treatment and to any alteenptocedure or
treatment?

Further, the Court considered whether to make daravhich would be least likely
to lead to the institution of further proceedings fequired by s 68F of the Act) and
therefore concluded that the authorisation forstdlges of the treatment proposed
ought to be grantedl. The Court justified the authorisation of all stagf the
treatment on the basis that it was least likeljetrd to the institution of further
proceedings, but kept the proceedings on foot atjouened in the event that a
party could re-open the matter if Alex’s situatioas altered®

A\ COMMENT: CAPACITY OF THE TRANSGENDER OR INTERSEX
CHILD TO CONSENT (OR REFUSE CONSENT) TO TREATMENT

There are a number of issues that arise from aidenmagion of the principles of
child consent in the context of transgender aneréaix children. What follows is a
discussion of three issues:

1. Despite the Court’'s endorsementillick, are there in fact some types of
treatment which are so serious in nature that anganneverconsent to
them? Would gender reassignment and irreversiiimbnal therapy fall
into this category?

2. Should a distinction be drawn between the cépatia minor to consent
to medical treatment on the one hand and her azagacity taefusecon-
sent to medical treatment on the other?

" Re Alex2004) 180 FLR 89, 125-127.
% |bid 127.
% |bid.



2004 Consent to Treatment for Transgender and Intersex Children 387

3. How should the principles of child consent belial in the special con-
text of treatment for the transgender or interdeild¢ given the particular
consequences which may result both from adminigietieatment and
withholding treatment?

A Can a minor consent to treatment for the purposes of
gender reassignment?

The first issue for consideration is the questibmwbether there are some types of
treatment that are so serious in nature that a mgaa never give an effective
consent for that treatment. The principle enueddby the House of Lords in
Gillick and endorsed by the High Courthfarion’s Caseis that a child is capable
of giving consent to medical treatment in circumsts where the child possesses
sufficient intelligence and maturity to understefotly the treatment that is being
proposed. IrMarion’s Casethere was no suggestion that the subject childy wh
suffered from a severe intellectual disability, {adever would have) the capacity
to consent to her proposed sterilisation. HoweRerAandRe Alexconcerned two
children with normal intellectual capacity who weshto undergo medical treat-
ment, some of the consequences of which were isibte: Alex for the purpose of
changing his biological sex and A for the purpoksehmosing between the ambigu-
ous sexual characteristics he was born With.

In both cases the Court found that although thkeldmn possessed a general under-
standing of the kinds of treatment that were bgingposed, they did not possess
the requisite intelligence and maturity to givenththe capacity to consent to treat-
ment. However, an examination of the reasongiigrfinding inRe Alexevidences
more of a concern about the propriety of a 13-y#deing responsible for such a
serious decision than a true inquiry into Alex'spaeity to consent to medical
treatment.

The Court found that the question of Alex’s capatit consent was an academic
question, given that the expert evidence as tgpthposed treatment was in accor-
dance with Alex’s wishes, nevertheless the Colilit gave consideration to the

issue. The judgment refers to the evidence of thmige people on this point: Mr T

(who prepared the family report), Professor P (aso&iate Professor in the De-
partment of Psychiatry at a university) and Dr Mif€ultant Psychiatrist and spe-
cialist in child and adolescent psychiatry). Pssfg P, in particular, reported that
Alex fully understood the mechanism of action toe proposed hormone treatment
and its side effects and benefits. Both Mr T andfdssor P indicated, however,

7 It is important to note again that there is aafhce between Alex's case and A’s case. A was bor
with congenital adrenal hyperplasia resulting im iaving the outward appearance of a male but Bavin
the sexual organs of a female. Alex was born bbbical female with no ambiguous sexual characteris
tics but identified as a male from an early agdie Tases have been considered together in thétearti
because both involve a consideration of the capatiminors to consent to serious, irreversiblecgro
dures designed to alter their sexual charactesistic
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that they did not consider it appropriate thatgg 43 Alex should be wholly re-
sponsible for the decision to undergo hormonenreat™®

Although holding that a finding dgillick competence did not preclude a court from
authorising medical treatment of a minor againsttishes, the judgments Re W
evidence a similar reluctance to accept the competef the minor in question.
Despite the trial judge, who heard from W, conahgdthat W was competent, the
Court still felt inclined to doubt whether W waslir Gillick competent. Lord
Donaldson found that ‘it is a feature of anorexéwvosa that it is capable of de-
stroying the ability to make an informed choicé.crieates a compulsion to refuse
treatment or only to accept treatment which islyike be ineffective >

One can understand the reluctance of the courtdlaay the kinds of treatment
being considered (or potentially refused) in theases to be administered on the
basis of the child’s consent alone or withheld lgotn the basis of the child’s
refusal. However, if it truly is the case that streatment is of such a serious
nature, or the refusal of treatment would have ssmtious consequences, that a
competent child’s right of consent or refusal sdonbt be absolute, then that
should be enunciated clearly as a matter of legatiple.

The Court hinted at such a propositionRa Alex. In the course of argument, the
Commission made a submission that a court has mempt override either the

informed consent or informed refusal of a competdiid to medical treatment or,
if such a power does exist, the court should nat asatter of discretion exercise
that power except perhaps in extreme circumstaific&se Court doubted the
correctness of that proposition and went on toestdt is highly questionable

whether a 13 year old could ever be regarded asidnalve capacity for the latter,
and this situation may well continue until the yguerson reaches maturifyf.’

The suggestion here is that there are some type®dical treatment which are so
serious that even a child who has a sufficient tstededing and maturity to under-
stand fully the nature of the treatment and theseqonences of her or his decision,
should not be allowed an absolute right to conterihat treatment. Treatment in
the nature of gender reassignment surgery andrtegaitpreparatory to that, which
is serious in nature and irreversible in consegeenould probably fall into this
category.

In the United Kingdom, the power of the courts idimited in their exercise of
parens patriagurisdiction. Even where a child assessed to lmepatent has given
consent to a medical procedure, a court has theeptwoverride that competent
consent where that is considered to be in the 'shiildst interesf§. The English

* Re Alex(2004) 180 FLR 89, 117-118.

% Re W[1992] 4 All ER 627, 637 (Lord Donaldson MR). Sa#so 640 (Balcombe LJ).
% |bid 119.

¢ |bid 120.

®2Re W (a minor) (medical treatmefitp92] 4 All ER 627, 646 (Nolan LJ).



2004 Consent to Treatment for Transgender and Intersex Children 389

cases considered above appear to reflect thehadealthough competent adults are
entitled to consent to or refuse treatment as gexy fit, regardless of the conse-
quences, there should be some overarching pratecfiaGillick competent child
to shield her or him from the consequences of datiamed right to decide whether
or not to accept medical treatment. For exampl&e W Balcombe LJ stated that
in exercising its ultimate jurisdiction over chiér the child's wishes would be a
material consideration, however:

there comes a point at which the court, while ristedjarding the child's
wishes can override them in the child's own bastrésts, objectively con-
sidered. Clearly such a point will have come # thild is seeking to re-
fuse treatment in circumstances which will in aiblpability lead to the
death of the child or to severe permanent infdry.

The language of s 67ZC of the Aeabuld appear to support the existence of a
similarly unlimited jurisdiction in the Family Coupf Australia. Indeed, it has
been noted that the United Kingdom position propaigplies in Australi&’ In
Marion’s Case the majority stated that ‘more contemporary dpsions of the
parens patriagurisdiction over infants invariably accept thatthreory there is no
limitation upon the jurisdiction®™ They went on to note, however, that the jurisdic-
tion springs from the direct responsibility of tBeown for those who cannot look
after themselve¥. Given that this is the source of tharens patriagurisdiction, it
would seem illogical for it to extend to overriditige wishes of a competent minor.
More consideration needs to be given to the is$uehether a child is capable of
consenting to serious and irreversible treatmeaoh & treatment for the purposes
of gender reassignment, or whether there are nepraicedures that only a court
can consent to for a minor regardless of whethernimor understands fully the
nature and consequences of the treatment. Eitineadh legislation, or through
judicial decision, the role of the court needs & dharified: is its task simply to
verify that a child has the requisite capacity takenthe decision in question, or is
the role of the court to ensure that the bestéstsrof the child are always served,
regardless of the competent child’s wishes?

B Consent to treatment vs refusal of consent

Another notable feature in the cases and jurispreel€oncerning child capacity to
consent to medical treatment is the question oftldrea distinction should be
drawn between capacity to consent to treatmenhemmne hand and the capacity to
refuse consent to treatment on the other (as igestigd in some of the United

8 Re W[1992] 4 All ER 627, 643 (Balcombe LJ).
6 Alastair Nicholson, Margaret Harrison and Danny&a, ‘The Role of the Family Court in Medical
BF;rocedure Cases’ (1996 )istralian Journal of Human Rights
Ibid.
% |bid 258 (Mason CJ, Dawson, Toohey and Gaudroncitfig Re X (a minor]1975] 1 All ER 697,
699-700, 703, 705.
 |bid.
% |bid 258 (Mason CJ, Dawson, Toohey and Gaudran JJ)
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Kingdom decisions discussed above). The ratiofml@lrawing a distinction be-
tween the two is the serious consequences thatresajt where a child is found
competent to refuse consent to life-saving medreatment, for example by refus-
ing consent to a blood transfusion on religiousugds.

Competent adults, of course, have the ability toseat to, and refuse, a range of
medical treatments even where the consequencdsmbfmay be serious injury or
death. The refusal of life-saving medical treattmen any ground and for any
reason is the clearest example. Debates abottaaybage limits for activities such
as voting and driving draw on the argument thdtoalgh some children are un-
doubtedly of sufficient intelligence and maturityuote, some adults do not appear
to be. It is generally understood that arbitragg gualifications such as 18 (for
voting and drinking alcohol) are largely a mattérpoactical convenience, as it
would be logistically impossible to assess eaclividdal to determine her or his
maturity and intellectual fithness for these acidst Considerations of practical
convenience are, of course, irrelevant to the isduepacity to consent to medical
treatment of a serious nature, which is not comarmhalso turns very much on the
circumstances of the particular individual seekimgitment, as well as the nature of
the treatment itself.

There remains to be considered in the Australiamesd whether any distinction
should be drawn between a child’s capacity to cointe medical treatment and a
child’s capacity to refuse consent. The establigh&sition in the United Kingdom
is that aGillick competent child may effectively consent to medicehtment,
however a refusal of treatment may be overriddethieyconsent of someone with
parental responsibility. This finding is notwithstiing the proposition that ‘in logic
there can be no difference between an ability ttseot to treatment and an ability
to refuse treatment’. However therds a difference between the two and the
distinction lies in the importance of “medical etii and the role it plays in the
administration of treatment. When a child, or aeyson for that matter, “consents”
to medical treatment there is added protectiontiat person in that the consent
does not impose any positiebligationon a medical practitioner to administer the
treatment or perform the procedure being consetied medical practitioner
always has a choice as to whether to perform aeprge and is not obligated to
treat a patient in circumstances where the prangti believes that is not in the
person's best intere$fs.Lord Donaldson made reference to this when hedsta
his summary of principles iRe Wthat ‘[n]Jo question of a minor consenting to or
refusing medical treatment arises unless and antiledical or dental practitioner
advises such treatment and is willing to undertaké

Consideration of the role of medical ethics hambeéeature of some of the judg-
ments referred to above. For example,Re W Lord Donaldson considered it

" Re W[1992] 4 All ER 627, 643 (Balcombe LJ).

% The authors note that some exceptions to theliiinét of this sentence exist in the realm of emenye
treatment. The kinds of procedures and treatmisotislsed here do not fall within that category.

% Re W[1992] 4 All ER 627, 639 (Lord Donaldson MR).
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“inconceivable” that a doctor would proceed witkaaious procedure (a transplant
operation being the example used) unless both entparents gave their consent
to the procedure. Lord Donaldson pointed out éhdbctor has a professional duty
to act in the best interests of the patient andddse the patient on that basis. As
an additional example, Lord Donaldson and Balcoimbidicated that, taking into
account medical ethics, there was no real podsilifiat an abortion would be
carried out on a minor against her wishes, unlesgtocedure was truly in her best
interests’?

The same inherent safeguard does not apply touaalebf treatment. In circum-
stances where treatment is objectively necessatlyerpatient’s best interests, but
the person will not consent to that treatment,ithen results from the absence of
treatment rather than from the proposed treatntself.i Therefore, it is potentially
more significant to allow a child an absolute rightrefuse medical treatment than
it is to allow the child to consent to medical treant, as the consent to treatment
will only have effect if there is a doctor who idllimg to administer the treatment
or perform the procedure.

It has been suggested that, where a child is faongpetent to consent to medical
treatment, the child’s reasons for refusing medicedtment should be taken into
consideration so that, for instance, a decisioretose treatment which would only
prolong a painful and incurable condition shouldrbgarded as a competent one
while a decision to refuse treatment on religiovsugds would be regarded as
invalid as being objectively unreasonabieThe authors do not consider that there
is much to recommend this proposal. An appraitabmpetence is not and should
not be concerned with the reasons for decisiongdiber with the capacity of the
person making the decision to understand the natiutfee proposed treatment and
the consequences of consenting or withholding adnsé it is to be the case that a
competent child is able to refuse consent to médiieatment, then that should be
without regard to the motives behind that decisibmthe same way that the refusal
of treatment by a competent adult is not subjea tequirement that such refusal
be reasonable (however that reasonableness coualsskssed), a competent child’s
refusal of treatment should also be unfettered.

Further, we do not consider that there is merifoifowing the approach taken in
the United Kingdom, which enables a child to comdenmedical treatment but
allows a parent or guardian to override a refusateatment by a competent child.
Despite the distinction between consent and refdisalissed above, and the added
protection that medical ethics provides to thegquutin the case of the former, it
still should not be presumed that the best intsrekthe child will always favour
administration of treatment rather than the absehteatment. This is particularly
relevant where the treatment is to deal with coitigkmdrenal hyperplasia, the
condition involved irRe A

" |bid 635 (Lord Donaldson MR), 645 (Balcombe LJ).
" David LanhamTaming Death by La{1993) 106.
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The consent/refusal dichotomy is particularly ralgvin the context of transgender
children, where the consequences of administeriegtrhent, sometimes through
procedures which have irreversible consequencesraydrender the patient infer-
tile, can be just as serious as the consequenctsling to administer treatment,
which may result in grave psychological problemd aesult in the minor experi-
encing emotional problems and even exhibiting daiciendencies (as Re AleX.
For this reason, it is necessary to discuss thei$awes considered above in the
particular context of transgender and intersexdcéid.

c The special nature of treatment for transgender and in-
tersex children

Questions about the proper way of “treating” peapilla congenital adrenal hyper-
plasia, gender identity dysphoria and other siniiG@nditions” do not have easy
answers. Debate currently rages over whethersietechildren should have their
genitalia surgically altered to make their exterappearance match their internal
sexual organ& Despite increasing recognition that such procesiperformed on
small children can have devastating effects inr life, some parents continue to
make the decision to subject their children to siv@and irreversible procedures in
the interests of helping them to live more “normiales.”®

Allowing a parent or a court to override the corniggra competent child can, in the

context of this kind of treatment, have very sesi@onsequences. It was consid-
ered by the English Court of AppealRe Wthat it would be unlikely that a doctor

would perform an invasive procedure (e.g. an aboyton a minor against the

minor’s wishes, however it was indicated that anegtion might arise where the

procedure was clearly “in the child's best integest

It is not beyond the realms of possibility that s parents of a child with am-
biguous sexual characteristics might wish their petant child to undergo hor-
mone therapy or even gender reassignment surggainsa the child’s wishes, and
find a doctor willing to support their decision.ltihough in Australia, as a result of
the decision irfMarion’s Caseit is unlikely that a parent would be able to semt
to treatment of the nature of that proposedRkan Aand Re Alex the distinction

2 Intersex conditions are of two general types: féllure to meet the typical criteria within one sex
determining factor; or (2) inconsistency betweee on more sex-determining factors. Examples of the
first type include chromosomal ambiguities (diverge from the typical pattern of XY or XX), gonadal
ambiguity (atypical or combination ovaries and eésjt external morphologic sex (ambiguous genitals
such as an enlarged clitoris or micropenis), irdemorphologic sex (incomplete or absent intereal s
organs), hormonal sex (atypical production or rdoepof androgen, estrogen, or progesterone) and
phenotypic sex (incongruent characteristics suctacal hair and breast development). Ambiguibés
the second category occur when there is an incemgeiamong factors (some may be typically male,
some typically female and some a combination ohjpatee Alyssa Connell Lareau, ‘Who Decides?
Genital-Normalizing Surgery on Intersexed Infaf003) 92Georgetown Law JournaR9, fn 4.

" See Mireya Navarro, ‘When Gender isn't a Givéfew York Timesl9 September 2004,

Available on-line at: <http://www.nytimes.com/2008/19/fashion/19INTE.html>.
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between therapeutic and non-therapeutic treatmeahdreed by the courts leaves
scope for a decision to be made by parents abeatntent in circumstances which
might be argued to be in the nature of treatmenafdisease or illness and there-
fore therapeutic with the consequence that courseat would not be required.

Even where the consent of the court is requiregergthe lack of public awareness
in relation to transgender and intersex persong fiossible that a court might
consider such treatment to be in a child’s bestré@sts even where the child refuses
to consent to the procedure. In relation to tleatment of intersex children, con-
cerns have been raised that cosmetic genital surgenften performed for social
and psychological reasons rather than being méylinatessary? Although sur-
gery is often performed in the early years of dd&hiife, when there is no capacity
to give consent, the case®& Ademonstrates that these issues are also of rekevanc
to intersex young persons who may be developingaipacity to consent to medi-
cal treatment for themselves.

One critic of the decision iRe Ahas pointed out the leap in logic that was made by
the Court from the fact that A’'s sexual preferemees for females to the conclusion
that A was intrinsically mal€. The same author draws attention to the absence of
any discussion of the possibility that A may adiualave been a lesbian, or even
simply experiencing lesbian tendencies rather thap identifying as a member of
the opposite se¥. In Re Athe treatment that was eventually ordered included
bilateral mastectomies, a hysterectomy and ooptargg unfolding of the clitoris,
closure of the labia to create the appearancesof@um and the insertion of pros-
thetic testes. In A’s case, the treatment evelytgahsented to by the court was in
line with the minor's wishes. However, is it pdssithat a court might sanction
treatment where the child is the only person whesdwt agree?

It is suggested that further consideration sho@dyiven to these issues by courts
considering cases in the natureR# AandRe Alex and indeed, by the legislature.
Is proper weight and consideration being giverhtodircumstances of the children
in these cases and their capacity to consent?rethe courts simply operating on
the unspoken assumption that a child can nevepartbiently consent to treatment
of this nature and consequently merely paying difvise to the ability of the child
to consent to medical treatment? If the latters itespectfully suggested that the
courts elaborate on the circumstances in whichdatnl will neverbe capable of
consenting to treatment and the rationale for suckecision. Inevitably, circum-
stances will one day arise where a child in AlexsA’s position will quite clearly

™ Lareau, above n 73.

" Jenni Millbank, ‘When is a Girl a Boy? Re A (aild)i (1995) 9 Australian Journal of Family Law
173.

® We note that Nicholson CJ Re Alexreferred to Millbank's criticism of the decision Re Aand
stated that Professor P, Dr N and Ms R expresgigidered the possibility that Alex's desire foratre
ment might emanate from his attraction to girlsis Honour noted that Alex responded in a hostile
manner to the suggestion that he may be a leshiath,stated that he was satisfied that the ongoing
psychological and psychiatric treatment would béfigant to monitor whether Alex's self-image
changes from ‘really’ male to ‘really’ a female béen. SedRe Alex(2004) 180 FLR 89, 108-109.



394 DEeAKIN LAW REVIEW VoLUME 9 No 2

possess the requisite intelligence and maturitgatisfy theGillick test and the
court will then, if the concerns we have addressgolve are correct, be placed in
the position of having to resile from its estabdidhendorsement of th@illick
principle.

New South Wales legislation regulates the adminirgjeof certain “special medical
treatment” on children, defined as persons underebs of age. The€hildren and
Young Persons (Care and Protection) Act 198&hibits a person from carrying out
special medical treatment on a child other tharhwite consent of the NSW
Guardianship Tribunal. Special medical treatmemisgfined as meaning:

* medical treatment that is intended or is reasoniét#iy to render a person
permanently infertile (not including treatment tiwintended to remediate
a life-threatening condition and from which permatriafertility or the
likelihood of it is an unwanted consequence);

« any medical treatment involving the administratidra long-acting in-
jectable hormonal substance for the purpose ofaoeption or menstrual
regulation;

« any medical treatment in the nature of a vasectontybal occlusion; or

« any other medical treatment declared by the Reigukato be special
medical treatment for the purposes of this secfion.

The Regulations further declare the following tneamts to be special medical
treatment:
* any medical treatment involving the administratidra drug of addiction
over a period of more than 10 days in any 30 dapge
« any medical treatment involving an experimentaktpdure that does not
conform to theNational Statement on Ethical Conduct in Reseansioli/-
ing Humansor
e any treatment involving the administration of agigytropic drug to a
childnin out-of-home care for the purpose of coltitrg the child's behav-
iour.

The first three types of medical treatment refetedbove are all kinds of medical
treatment that might be involved in a gender regssent or treatment preparatory
to gender reassignment. It is suggested thatlégigis along these lines at a Com-
monwealth level should be enacted to clarify theitgmn in relation to child con-
sent if it is considered that minors should notabée to consent to procedures of
this nature.

By contrast, th&Consent to Medical Treatment and Palliative Careé 2295(SA)

provides that a person of or over 16 years of agg make decisions about her or
his own medical treatment as validly and effectivak if that person were an
adult™ With respect to children under the age of 16timent can be administered

" Children and Young Persons (Care and Protectiort) @98(NSW) s 175.
"8 Children and Young Person (Care and Protection)uRagpn 2000(NSW) s 15.
" Consent to Medical Treatment and Palliative Car¢ 2495(SA) s 6.
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either where a parent or guardian consents or wtherechild consents and the
medical practitioner is of the opinion that theldhs capable of understanding the
nature, consequences and risks and that the treitsnm the best interests of the
child's health and well-being and that opinionuported by the written opinion of
at least one other medical practitioner who hasquelly examined the chifff. No
distinction is drawn between ordinary medical tneetit and special medical treat-
ment of the kind discussed above, meaning that bwahtherapy could be adminis-
tered to a child under the age of 16 against heni®mwill on the basis of the
legislation.

The jurisdiction of the Family Court in relation the welfare of children derives
from the Family Law Act 1975Cth) and is based on the powers contained in s
51(xxi) (the marriage power) and s 51(xxii) (diverand matrimonial causes) of the
Constitution®® To the extent that there is any inconsistencyveen the powers
vested in the Family Court by federal legislatiomd arestrictions on treatment
contained in state legislation, the Family Couptsvers will prevail by virtue of

s 109 of theConstitution®? This has the effect that the Family Court mayharise
treatment with respect to a child even where thmiadtration of that treatment
would otherwise be unlawful under general stateipions®® It is therefore neces-
sary that measures be taken to clarify the posatom federal level, to ensure that a
consistent approach applicable to all jurisdictissleveloped in relation to these
issues.

If it is to be the case that certain proceduresnfigmors require the consent of a
court or tribunal, then consideration needs to bvergalso to what is the most
appropriate body to be making these types of dewsi The kinds of issues in-
volved in these cases are complex and extend beyautlical considerations and
the wishes and opinions of those immediately inedlv Ideally, the process for
making decisions should take into account the teo&kperiences of those who
have had the same experiences, and as much ablpdake into consideration the
range of options available to persons who iderdaytransgender or intersex. A
specialised tribunal might therefore be a more aeite body for making such
decisions than a codt.

That is not to suggest, however, that it is appav@rfor a court, or any other body,
to make the ultimate decision where the child come is competent to decide for
her or himself. One commentator has suggestediathate a child is found to be

8 Consent to Medical Treatment and Palliative Caré¢ 2895(SA) s 12.

8 It should be noted that while these heads of laii® power have been held to support the legisiat
insofar as it applies to a child of a marriageisityet to be determined whether it would suppog th
application of the legislation to a child born ddesof marriage. The orders that the Family Couaty
make in relation to the general welfare of a chihdler s 67ZC are expressly confined to the weléae
child of a marriageFamily Law Act 197%Cth) s 69ZH(2).

8 py P(1994) 120 ALR 545, 557-8 (Mason CJ, Deane, Toatre/Gaudron JJ).

8 However, this would not apply where the activityguestion was prohibited by the ordinary criminal
law of the stateP v P(1994) 120 ALR 545, 556 (Mason CJ, Deane, Toohey@audron JJ).

84 Cf Nicholson, Harrison and Sandor, above n 64.
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competent, there should be no distinction drawnveeh the ability to consent to
medical treatment and the ability to refuse condentreatment. However, an
additional safeguard is proposed, namely that thera requirement that the child
provide aninformed consent, a higher threshold test than that appbeddults.
This is consistent with th&illick test which requires of the minor a sufficient
intelligence and maturity tanderstand fullgthe treatment that is propos&d.The
court’s role in such cases would be limited to eimguthat the minor is competent
and has made an informed decision.

The authors consider that there is merit in thisppsition. Requiring a higher
threshold test than that which adults must satsfyonsistent with a recognition of
the fact that children generally lack the experené adults in making difficult
decisions and also takes into account the serimuseguences that can result where
invasive and irreversible procedures are carrigdoauchildren. However, it also
takes into account that minors, as they approaehatie of majority, increase in
maturity and that there may be little differencecapacity between a mature 15 or
16-year-old and an 18-year-old.

Ultimately, the procedures of the kinds addresedRlei AandRe Alexare special in
that they are not simply for the purpose of cuangliness or improving health, but
are inextricably associated with the patient's-gkdftity. The consequences of not
allowing treatment where that is sought or altéwesit, of carrying out treatment
where that is not wanted, can be terrible, havimgsequences lasting throughout a
person's lifetime and affecting not only healthtiliey and the ability to have a
fulfilling sex life, but also psychological well-bbgy and identity. For these reasons,
the authors consider that any test ultimately todn by the courts or the legisla-
ture should be one which gives sufficient weighd aonsideration to the wishes of
the minor involved.

V CONCLUSION

The issues raised e Alexand Re Aare of real significance. Recently it was
reported that Alan Finch, a 37-year-old man who higdpenis and testicles ampu-
tated on the recommendation of psychiatrists aat@-$unded Melbourne clinic but

later reverted to being a male, is claiming damagsnst the Victorian govern-

ment and the doctors who work at the clinic. Henab that the doctors followed a
rigid ideology of treating gender identity probletmg means of surgical interven-
tion without properly considering the possibilitf msychotherapy or psychological

approache¥’

8 Secretary, Department of Health and Community $esww JWB and SME992) 175 CLR 218, 237
(Mason CJ, Dawson, Toohey and Gaudron JJ).

% |_eanne Bunney, ‘The Capacity of Competent Minor<Consent to and Refuse Medical Treatment’
(1997) 5Journal of Law and Medicing2.

¥ Richard Yallop;Damages claim for sex chang@he Australiar(Sydney), 14 September 2004, 4.



2004 Consent to Treatment for Transgender and Intersex Children 397

Similarly, a number of congenital adrenal hypernpalasufferers who underwent
surgery as children have recently appeared befer&an Francisco Human Rights
Commission to testify about the effects that thgysry has had on them, including
medical complications, suffering lack of sexualsaion and living lives of secrecy
and shamé&®

These reports highlight the fact that there camd®eastating consequences where
irreversible procedures of this nature are perfarméthout the consent of the
person or where the patient has consented but qudasily changes her or his
mind. This is of particular significance when thagient is a child who, even where
possessing sufficient intelligence and maturitys&isfy theGillick test, may not
have sufficient experience of life or awarenesshef various ways of living a
transgender or intersex life, to consent to irreN®e treatment of this nature. It
remains for the courts or the legislature to gattife limits, if any, on the operation
of the Gillick principle in Australia, both generally and in thgesific context of
transgender and intersex children.

8 Mireya Navarro, ‘When Gender isn't a Givefihe New York Time49 September 2004,
<http://www.nytimes.com/2004/09/19/fashion/19IN Tl



