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[Aging is a universal normalising processlo gender identity, no body form, no
sex/sexuality is necessarily fixed in time and rmofrtbese facets of the human spirit
are invulnerable to the ongoing processes of agiAging unites us in a way that

no other process canlt is universal and inevitable The emergence of a vocal

population of transgender individuals of all agesndates that we address the
problems of aging in this populatioriThe combined stigma of being elderly and
transgender can serve as a strong traumatisingefancthe lives of such individu-

als. In this article, we focus on the interaction of mgi non-normative body forms

and identities, and the lajv.
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| INTRODUCTION AND BACKGROUND

Aging is a universal normalising process. No geridentity, no body form, no
sex/sexuality is necessarily fixed in time and nofdhese facets of the human
spirit are invulnerable to the ongoing processeagifig. Aging unites us in a way
that no other process can. It is universal anditalele’

Gender reassignment surgeries were first perforimetie 1930s, becoming fea-
tures of the public consciousness in the early §9%@h Christine Jorgenson's
return from Denmark to the USAToday, hormonal and surgical reassignments are
regularly sought. Two US gender realignment surgduave stated that they are
performing an average of two surgeries/day, 4-Shhesek, 48 weeks/year and that
they have a waiting list of over two years. Inaeicyears, developments have also
occurred in ‘trans’ terminology that shift the erapls away from ‘transsexual’
identities that appear to make a clear change fromsex to the other, to ‘trans-
gender’ identities which recognise a wide diversifygender expression and gen-
dered bodied.Consequently, for the first time in this moderstbiical period, we
are faced with an aging ‘trans’ community with ad@irange of health and social
care needs conjoint with their diverse sexed ambeged bodies and identity.
Moreover, this community contains many cohorts rafividuals, each with their
own more specialised needs and who, as they adlenedd various degrees of
specialised attention beyond that of the “normataging processes.

In this articletrans will be used to refer to the inclusive commurofytransgender
and transsexual peopleTransgendérrepresents those people who live a signifi-
cant part of their lives in their new gender rahel asho may or may not use hormo-
nal interventions to change their body form. Herhkis population includesross-
dressergmen and women who take on the appearance oftliee gender, usually
on a social or part-time basis) atmdnsgender peopléwvhose psychological self-
identification is as the other sex and who alteirtbehaviour and/or appearance to
conform to this internal perception). This defiom also allows us to include those
individuals who would be termedansvestitess well as those individuals who fall
outside of the traditional Western dichotomous gertefinition (Native American
Dual Spirits, Tewa Indians, etc). Additionally, atlows us to include cultural
variation in terms used to describe members ofrtiresgender populationTrans-
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sexual will be used for those people who proceed to sgemder reassignment
surgery which may or may not be inclusive of gdnitconstructive surgefy.
Lastly, it is important to understand that the teiwlogy used in this discussion is
temporally dynamic and culturally varyifg.

Il TRANSGENDER LIVES

Trans life experiences are not always easy. Setigha is still a major feature of
trans lives in areas of employment, personal mlatips, health care and personal
safety. Trans lives are as complex and varied asnoight imagine. Witten and
Eyler have demonstrated that mid-to-late life issaethe transgender population
are richly complex, full of courage, coping, riskdaresilience, and that they are
grounded in a socio-ecological landscape of systatual and perceived violence
and abusé.

They further report that in a sample of 174 indixts (sample biased towards
Caucasian, middle to upper-class individuals, aadirty age rang@2-79 years)
there was a high degree of violence and abusersdffeSadly, much abuse and
violence is suffered prior to the age of eighteearg old. Of the 86 respondents to
the childhood violence question of the TLARStudy, 60 of them stated that they
had suffered some sort of violence or abuse (melt@hoices could be checked)
prior to age 18. Individuals who responded as f&uffered some sort of vio-
lence were asked a series of clarifying items #ddressed whether or not the
respondents believed that any of these acts oémia constituted 'hate crimes' (i.e.,
that the acts occurred because of hatred of th@omeent's race, gender, sexual
orientation, or gender presentation, multiple reses were allowed). Of n=143
responses, n=101 (70%) stated Yes, n = 23 (16%gatedl No, and n=19 (13%)
chose Not Applicable. At this time, correlationstween type of violence and
perception as a hate crime are not available. IRestithe WTNAS (Washington
Transgender Needs Assessment Sufyegre equally disturbin The WTNAS
study reports 26% harassment, 18% intimidation, Hg%ault with a weapon, 14%
sexual assault/rape and minor percentages in atkas such as police entrapment,
police sweep, blackmail/extortion, and unjustifiadest. Of the n=89 TLARS
respondents who indicated that they had experieaneatct of social mistreatment,
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abuse or violence, n=62 (70%) indicated that they $uffered some form of street
harassment of verbal abuse at some time in thveis land n=16 (18%) had suffered
an act of rape or attempted rape. The continuiSglégal system’s failuté to
respond to violence and abuse against the tranmaaity, and the failure to record
such crimes by their distinctive victim group in myastates contributes to a sense
that transphobic crimes are invisible, therebynsije sanctioning the aforemen-
tioned violence. Sharpe & Mordrreport a general acceptance of violence against
trans-people and a failure to report to Criminastibe Authorities in Australia.
Anecdotal reports to the TLARS from other countgesfirm violence and murder
perpetrated against trans-identified persons i, li@q, and numerous Central and
South American countriédMore recent reports further corroborate thesesfact

Results from the work of Witten & Eyler have demiated the profound public
health hazard associated with the violence andnstiggainst the transgender com-
munity!’ However, their research supports the argumertthigastigma extends
into other areas as well. In particular, it hasfpund impact on the financial and
medical well-being of this population. While thengple population from the longi-
tudinal study was reasonably well off financialitywas only through this success
that they were able to pay for the necessary damgsother medical interventions
necessary to both begin and subsequently mairftaitransition. Results from the
Washington Transgender Needs Assessment Study )(2@@0ment significantly
lower educational levels, 42% unemployment, anadhia@antly lower income-
earning levels (48% of the WTNAS respondents dtadé¢ they could not afford
care, 29.6% state that they have either no inseranisurance that does not cover
the transgender healthcare related needs). Addlitig in the WTNAS study, 37%
of those employed worked as service industry warkéd.5% as private sector
office workers, 5.5% as sex industry workers, dr@rest in other categories, with
only 9% working as private sector professionalS)early, the type of employment
status will have significant impact on the mid-&delr life issues of the transgender
population.

This is not a uniquely North American experiencetfans people. In the United
Kingdom, despite employment protection since 198dults from a survey in 2003
indicated a very poor experience of transitiorhia workplace for trans people with
many suffering harassment and violence. Many eir tamployers were still not
providing them with access to toilet facilities apgriate to their new gender roles.
However, the great majority of respondents did feet that, aside from any diffi-
culties created for them by other people at wdrgjrttransition had, at the time or
currently, made them less able to do their job&t Many transsexual employees
who had recently commenced transition had beeredbto leave their jobs either

13 See <http://www.ngltf.org/library/index.cfm >fourrent Civil Rights and Hate Crimes maps
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by their employers or because of the resultantitiond at work. The survey also
evidenced high unemployment rates, and a move &émployment into ‘long term'
incapacity and social welfare benefis.

1 ABUSE, VIOLENCE AND THE AGING PROCESS

The impact of this type of trans-related violenaleuse and long term poverty can
be measured across the life cycle in that earlyraiodlife violence and abuse have
been shown to have direct impact on health, welicheand quality of life in the
mid-to-later life years?

Stallings et al elaborate a theory of well-beingoining life-events and psycho-
logical well-being?® For example, Bengtsson & Lindstrom demonstrate htstori-
cally childhood misery can have significant effects mortality in old agé
Dressler and Bindon examine the effects of so¢#&ls, social context, on arterial
blood pressure, finding a direct link between blgoéssure and the other two
variables?”? Kraaij, Arensman, & Spinhoven demonstrate a pmfbrelationship
between negative life events and depression inrlgldeersons® Kubzansky,
Berkman, & Seeman illustrate a significant relastip between social conditions
and stress in elderly persoffs.Pinquart & Sorenson demonstrate that there is
significant relationship between socio-economitustasocial network, and compe-
tence on subjective well-being in later ffewhile Rautio, Heikkinen & Heikkinen
further strengthen the understanding by demonsyadi significant relationship
between socio-economic factors and physical andtaheapacity in elderly men
and womer?® Turrell et al demonstrate the effects of socioecoio position across
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* Neil Krause and Benjamin Shaw, 'Role-Specific Fegsiof Control and Mortality' (2000) 15(4)
Psychology and Aging17.

2 Michael Stallings, Charlotte C Dunham, Margy Gatayura Baker and Vem L. Bengston, 'Relation-
ships among Life Events and Psychological Well-Beiore Evidence for a Two-Factor Theory of
Well-Being'(1997) 16(1)Journal of Applied Gerentolog04-119

2 Tommy Bengtsson and Martin Lindstrom, ' Childhddigery and Disease in Later Life: The Effects
on Mortality in Old Age of Hazards Experienced iarly Life, Southern Sweden, 1760-1894' (2000)
54(3) Popular Studie263.

22 William E Dressler and James R Bindon, 'Sociati®, Social Context, and Arterial Blood Pressure
(1997) 102(1)American Journal of Physical Anthropolo§$-66.

% Vivian Kraalij, Ella Arensman and Philip SpinhovéNegative Life Events and Depression in Elderly
Persons: A Meta-Analysis' (2002) 57B@durnal of Gerontology: Psychological Scien&¥s94.

% Laura Kubzansky, Lisa F Berkman and Teresa Seet@acdial Conditions and Distress in Elderly
Persons: Findings from the Macarthur Studies ot8s&ful Aging' (2000) 55B(4ournal of Gerontol-
ogy 238.

% Martin Pinquart and Sylvia Sorenson, 'InfluenceSo€io-Economic Status, Social Network, and
Competence On Subjective Well-Being in Later LifeMeta-Analysis' (2000) 14(Zpsychology and
Aging 187.

% Nina Rautio, Eino Heikkinen and Riitta-Liisa Heiklen, 'The Association of Socio-Economic Factors
With Physical and Mental Capacity In Elderly MendAwomen' (2001) 3Archives of Gerontology and
Geriatrics163.

a



508 DEAKIN LAW REVIEW VoLUME 9 No 2

the life course and its effect on cognitive funotin late middle agé’ Everard et al
address the impact of social support networks orctfonal health of the elderly.
They demonstrate a strong correlation between gtsoial support networks and
successful agintf Based upon the data presented in the previoumssand the
results from the “normative” geriatric and Geroogital research literature, it is
not difficult to posit that the transgender popiolatis at a significant disadvantage
and risk when it comes to biomedical and psychdesaaltural well-being given
the degree of difficulties that it fac&s.

v THE GREYING OF TRANSGENDER: SOME
BAsic DEMOGRAPHICS

An accurate estimate of the transgender popul&iextremely difficult due to the
high degree of stigma and consequent potentialitdence and associated lack of
legal protection. This problem is more comprehesigiaddressed by Witten when
she analyses issues surrounding the problem ofi@tstig the older-age structure of
the transgender and intersex demographic popukfiom Table [1] of that paper,
she presents the first published estimates of Bhey@ar-old transgender population
sizes in the US and world-wide, based upon pomuagistimates from the 1999
World Population Profile. Based upon incidencenestes for transgender identi-
ties in the US, Witten estimates a projected 65arypdd population of 700,000 —
2.1 million individuals and a world-wide 65+ yedd@opulation of 4.1 million —
12.3 million individuals. Even a reduction of 111§l leaves us with a significant
trans-elderly population having a variety of uniqueeds. Furthermore, if we in-
clude the impact upon family, friends, and sigrificothers, issues of aging in the
trans-identified population impact a large numbeindividuals both in the US and
worldwide.

Vv TRANS LEGAL RIGHTS AND RECOGNITION

Since the 1990s there has been some success iginfpawocial attitudes towards
trans people. In the last 15 years the trans camitynhas organiséd and devel-

" Gavin Turrell, John W Lynch, George A Kaplan, SugaEverson, Eeva-Liisa Helkalac, Jussi
Kauhanen and Jukka T Salonen, 'Socioeconomic Boogitross the Lifecourse and Cognitive Function
In Late Middle Age' (2002) 57B(Dournal of Gerontology Series B: Psychological eBces and

Social Science43-S51.

% Kelly M Everard, Helen W Lach, Edwin B Fisher and@drolyn Baum'Relationship of Activity and
Social Support to the Functional Health of OldeiuAs! (2000) 55B(4)Journal of Gerontologyp08.

2 For a more exhaustive discussion of these issgesyitten above n 4, 20-24; and Christine F Eartl
and Stephen Whittle, 'Different Sexed and GendBraties Demand Different Ways of Thinking About
Policy and Practice' (2003) 15(Byactice: A Journal of the British Association afctal Workers61.
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oped complex personal and political identiffe@hough there have been extreme
difficulties in attempting to invoke the legisladiyprocess there have been legisla-
tive and case law successes throughout the waatticplarly in the last 5 years.
Since 1990, a growing number of precedents for esgprotection have been
achieved. The anti-discrimination legislation ofnamber of cities in the USA
includes 'gender identity’ as a prohibited grotfhth the US state of Minnesota,
anti-discrimination legislation defines 'sexualemtiation' as includinthaving ... a
self-image or identity not traditionally associatgith one's biological maleness or
femalenes® and in California gender and gender expressiompentected catego-
ries under the state's Hate Crime's legislation.

All states in Australia now prohibit discriminatiam the grounds of sexual orienta-
tion. Discrimination against transsexual persanslso expressly prohibited in
South Australi& and in the Northern Territory of Austraitawhere the ground

sexuality is defined to include 'transsexualityidan the Australian Capital Terri-

tory, where 'transsexuality’ is a separate pradibground® In New South Wales

in Australid® discrimination is prohibited 'on transgender gmsirand the legisla-

tion refers to people as 'being transgender'. heurthe Australian Family Court

(affirmed by the Full Court of the Family Court Afistralia) found that a transsex-
ual man is a man for the purposes of marriagetsmuld be argued, effectively,

recognising a legal change of $éx.

In 1989 the Parliamentary Assembly of the CountciEerope adopted Recommen-
dation 1117 on discrimination against transsexaal$ a Resolution on the condi-
tion of transsexuals, which in cases of transsésmatalled on member states to
introduce legislation whereby all discrimination time enjoyment of fundamental
rights and freedoms is prohibited in accordancéd witticle 14 of the European

Convention of Human Right4.

In 1994, the European Court of Justice found thas no longer appropriate to
discriminate against a transsexual person. Iptbeeedings oP v S and Cornwall
County Councif Advocate General Tesauro stated:
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To my mind, the law cannot cut itself off from setyi as it actually is, and
must not fail to adjust to it as quickly as possiblOtherwise it risks im-
posing outdated views and taking on a static rdle.so far as the law
seeks to regulate relations in society, it musth@ncontrary keep up with
social change, and must therefore be capable ofatégg new situations
brought to light by social change and advancesiense. From that point
of view, there is no doubt that for present purgdabe principle of the al-
leged immutability of civil status has been oveetaky events. This is so
in so far as and from the time that the fact th@ oannot change one's
sex for bureaucratic and administrative purpose®nger corresponds to
the true situation, if only on account of the stifmadvances made in the
field of gender reassignmetit.

adding, when calling upon the European Court ofideido afford employment
protection to transsexual people:

I am well aware that | am asking the Court to maKeourageous' deci-
sion. | am asking it to do so, however, in thefguad conviction that

what is at stake is a universal fundamental vahdglibly etched in mod-

ern legal traditions and in the constitutions af thore advanced coun-
tries: the irrelevance of a person's sex with garthe rules regulating
relations in societ®

Throughout Europe there is ever-wider recognitibtranssexuality both by legis-
lation and judicial decision and gender reassigrinsengery is allowed in every
member state of the European Community. In 2082Furopean Court of Human
Rights held that this social change resulted iightrto marry and privacy in the
acquired gender rof8.

As a result, in the United Kingdom, tli@&ender Recognition Act 2084received
Royal Assent in July of 2004. The Act is the UKvgmment's response to the
decision of the ECHR in the cases@dodwin v UKand! v UK.*® The Court held
that transsexual people had a right to legal reitiogn to a new birth certificate to
record the gender they now live in, and that tigatrio marry could no longer be
refused.

The Act will come into force in April 2005. It citees Gender Recognition Panels
of lawyers and doctors who will award Gender Redogn Certificates to success-

“* bid [9].

“ bid [24].

46 Christine Goodwin v UK Governmemipplication No. 28957/95 (1995) ECHR; UK Government,
application No. 25608/94 (1994) ECHR.

4" Gender Recognition Act 20QYK).

“8Christine Goodwin v UK Governmertpplication No. 28957/95 (1995) ECHR; UK Government,
application No. 25608/94 (1994) ECHR.
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ful applicants who are over 18, who have been nadiglicdliagnosed, who can
evidence that they have lived in their new genderat least 2 years and declare
that they intend to do so for the remainder ofrthieés. The Act is not predicated
on surgical intervention though it is acknowleddkdt evidence of some gender
reassignment surgery is likely to ease the route@ender Recognition Certificate.

Similarly both Japdfi and South Afric¥ have recently afforded legislation for the
recognition of the acquired gender of people wierider dysphoria”. Albeit that
there may not as yet be an international consethsiisgender identity' should be
treated like sex, race or religion, there is undedly a growing awareness of and a
recognisable trend towards acknowledging the exténthe discrimination that
trans people face.

However, whenever the list of grounds on which gisimation should be barred is
being proposed, although the treatment individgal®plain of is inevitably con-
cerned with the contradictory appearance of cigitudnentation or legal status and
the body morphology of the person who has to dedlgresent themselves, the
solution bringing equal treatment, respect anditligrannot be based in legislation
alone. It is only by including, in all jurisprudgal areas, the principle that there
will be no discrimination based on gender identiigt we shall see not just the state
but the public and private sectors also being abdid to initiate some steps towards
addressing the apparently contradictory bodieshithwtrans people live their lives.
As the European Court of Human Rights held:

No concrete or substantial hardship or detrimerithéopublic interest has
indeed been demonstrated as likely to flow from emgnge to the status
of transsexuals [and] society may reasonably beard to tolerate a cer-
tain inconvenience to enable individuals to livedignity and worth in ac-

cordance with the sexual identity chosen by thegrest personal cost.

VI EVALUATING NEEDS

It is both medically incorrect and ethically wrobg assume that trans people's
needs only relate to gender reassignment therapisurgeries. Health and socio-
economic needs for the trans community are muchkernomplex and involve the
lifelong needs, not only of maintaining a ‘transidy and aspired gender rafebut

49 A Law Concerning Special Rules Regarding Sex Stdtag®erson with Gender Identity Disorder
2003(Japan) No.111.

The Alteration of Sex Description and Sex Statu28@3(South Africa).

5! Christine Goodwin v UK Governmerpplication No. 28957/95 (1995) ECHR; UK Government
application No. 25608/94 (1994) ECHR,. [91].

2 Paula Stephens and Stephen Whitil@ilot Study of Provision for Transsexual and Bgender
People in The Criminal Justice System, and thertnétion Needs of their Probation OfficeReport
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also the consequences of low income/poverty forymamd the ongoing social
stigmatisation that still exists worldwide.

The 1990s have also seen a great increase in théanuof people choosing to
undertake some or all of the gender reassignmenapies available, but this means
that many who are now approaching old age willyberg trans peoplén terms of
their life management skilf§.Hartley and Whittle proposed that:

It is very likely that social welfare services wslbon have to make
provision for the needs of this emergent commumigyrticularly as
those who were previously excluded may well be¢heko already
have significant needs due to age, health, disabdr social
status>’

a fact that is echoed by WittéhThe emergence of a vocal population of trans
individuals of all ages mandates that we addresgtbblems of aging in this popu-
lation. The combined stigma of being elderly arah$ can serve as a strong trau-
matising force in the lives of such individuals, ey face disclosing their
'different’ bodies and their care needs in an enwrent which has never been
known to be conducive to respecting differencet usbegin our discussion with
some mini-case examples.

VI OLD, TRANS AND THE HEALTHCARE/SOCIAL CARE SYSTEM

Case 1: UK Linda is a 63 year old male to female trans woman.
She had genital recontructive surgery to creategina over 20
years ago. After vaginal bleeding she is foundhtwe pre-
cancerous cells within the neo-vagina. Her Healikthority is in-
sisting that they do not have any speciality irs #iea and that she
must be referred back to the national Gender Ige@inic (GIC).
Linda is extremely concerned because the GIC haxperience of
cancer treatment (it is a psychiatric unit), ankais a waiting list of
over 18 months.

In Linda’s case there is an assumption that ortcanssexual, always a transsexual.
In fact Linda has been living in her target genade for almost 28 years. She has
a partner but they are not married because ofatal impediment. Her health is

poor because of long term hormonal therapy whicls waginally poorly pre-

for the Home Office Manchester Metropolitan University School of La&0Q1); Witten, above n 4;
Witten and Eyler , above n 4.

%% Witten and Eyler, above n 6.

* Hartley and Whittle, above n 29.

55 Witten, above n 4.
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scribed. She has faced unemployment from where tlvas no job protection. She
is astonished that now, when she has pre-cancesigsthat her neo-vagina is not
regarded as a woman's and that she is not to dedras any other woman within
the Health Authority (HA) area. This case was tovp extremely difficult to
expedite, with the HA arguing that their only oblipn was to ensure she received
treatment for gender dysphoria and that whatevenptications that had arisen
came out of the associated treatment. They wéeetfe in arguing that they had
no expertise in cancer in the neo-vagina in thegian, but the national GIC was
extremely helpful in providing evidence that thigsswnot a matter they had any
expertise in either. As the neo-vagina had beerstoocted from part of the colo-
rectal system, this enabled referral under theonaticancer treatment guidelines
to a gynaecologist who had also undertaken gemtainstruction in the past. This
is a prime example of an important facet of thegraxperience; ‘everything that
goes wrong with you is because of your transgestius and can be blamed on
that.” Consider the following case example.

Case 2: UK: James, a trans man of 71 who had undergone chest
reconstruction but not genital surgery, was in dteges of early
Alzheimer’'s. He was placed within a local authoigare home
where every other client was female. The stathatcare home
was very uncomfortable with meeting his bodily reedd were
very unhappy with his constant removal of his irtoeence pads.
They had also taken to not passing on his posthwinicluded a
support group magazine, deciding that he was rettabread and
understand it. A local volunteer visitor contactedupport group
after discovering James very distressed.

James had had no visitors as he had no family witom he had kept in touch.
Since his transition over 30 years ago he had lgdra isolated life. It was ar-
ranged for him to meet a local trans man. On ciwatvith him it was discovered
that he was extremely distressed with the papetspard incontinence pads used.
James called them ‘sanitary towels’ and regardedntias women’s aids. After
discussion with the home, who were very reluctanadt, the volunteers found a
local gay men’s residential home which providedsing care and who would
accept James. The local authorities were notngilto transfer him into a private
home though. After a threat to invoke the juriidit's Disability Discrimination
Act, the local authority agreed to the transfets as excess nursing costs could
be met from elsewhere. The HA agreed to meetdlseaf nursing care and com-
bined with a small grant from a Gay charity thisieled him to move. Being in a
'men’s' home, James became much happier.

The Western biomedical healthcare system, with &sweptions, pathologises
trans-behaviours and intersexed bodies — ‘rightdfmight body vs  wrong
mind/right body or right mind/ambiguous body’Unlike the pathologisation of

% National Institute for Clinical Excellenclnproving Outcomes in Colo-Rectal Cancg2604)
5" Joan CassellThe Surgeon in the Woman’s Bqdg98).
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intersex via medicalisation, “trans” is invisibliseas well as pathologised, through
a classification of mental patholodfy. This is further evident from the denial of
healthcare coverage. For example, one of the nelgmis to the TLARS (Tran-
Science Longitudinal Aging Research Study) statedl t

My insurance specifically excludes TS care, so laving trouble with

money for medical care. Oregon Health plan exadutiental health, so |
can'’t afford therapy, which | need for surgery.obitained an inappropri-
ate surgery because | lied to my M.D. about bangS. | did this be-
cause the last time | told a medical professiodai\ersity student mental
health counsellor) the truth they wanted to inbnalize me. | had seri-
ous complications from the surgery, possibly beedusas on birth con-
trol pills because | could not get testosterone.

Another TLARS respondent reported that:

Notations re: gender are always disclosed in médécards. Whenever
insurance applications are filled out, an authdiwmafor release of all
medical records is included. Once the info iselsinated to the insur-
ance carrier, all hope of confidentiality is lost providers are not TG
friendly.

There is also the inability to access health carerage where it is not state pro-
vided®® Even in the UK where there is a national headtvise and despite success
in the Appeal Cou?f which held that gender dysphoria was an ‘illnessdefined
under the National Health Service Acts, the treatmeute is difficult because of a
shortage of resources and a tendency of healthfwaders to downgrade the prior-
ity of assessment and gender reassignment treatflergarding treatments and
surgical procedures in particular as being 'cosrheti

Implications for malpractice, once a trans persomadmitted or attempting to be
admitted to long term/nursing home care may alsdopind. Given the spiralling

premiums for professional liability coverage, tharket pullouts by liability insur-

ers, and the scarcity of malpractice-insurance remeefacing providers in some US
state$? it is reasonable to assume that trans elderlyopersnay face increasing
difficulties in being admitted to long term/nursihgme facilities due to fear and
outright prejudice on the part of staff in treatsugch individuals. While there is no
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direct published research addressing this toparetic more than enough anecdotal
evidence (Tyra Banks and Robert Eades) of transithdils being refused appro-
priate medical attention due to their trans id&sf There is no reason to assume
that such mal/mistreatment will be any less prewaie acute care, nursing home
and long term care facilities. Coupled with theeatly well-known stigma of being
elderly, the transperson may face increasing ditfjcin finding age-appropriate
and identity-appropriate treatment and facilitiddowever, once in such facilities,
the transperson may become a natural target fayeadwod victimisation.

VI WHAT Do WE KNOwW ABOUT TRANSGENDER AGING?

Although many primary health providers such as Ramoctors may have extensive
experience with the trans patient, being old anddg&ans are only now just be-
coming common features of those attending for sgagnlevel health provision or
seeking care services. Few secondary level providave experience with work-
ing and caring for trans people, and their undeditey of care provision needs is
often based upon media discourses which infer asy"goint of change from one
'sex' to the other, and a point of completion witeeebody will be indistinguish-
able from that of others of the acquired gerfdeMoreover, this discourse is
grounded in a homocentric, two-sex, bi-gender baskedieo-Christian-Islamic
construct that leaves no room for the continuungeridered identities and bodies
that the caretaking profession is soon to®sdeurthermore, hormone therapies in
particular have differing efficacies for individsaland although many trans people
may wish to just be an 'ordinary’ man or womanfaict they have adjusted their
lives and personal wishes to accept that they nesembe, being neither fully

‘male’ nor fully ‘female’®®

Many transsexual women are successful in achiefutigurgical reassignment of
the genitals but some do not; it is still the ctsxt only a very small proportion of
transsexual men will obtain phalloplasty surg&r@ther health related conditions,
particularly in the older age group, make majoigsty contra-indicated. There is
clearly going to be a group of older people in ishiee see women with penises
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and prostates and men with vaginas. We will also tee impacts of long-term
hormonal treatment. Currently, there is veryditttsearch available on the impact
of long term cross sex hormone therapy and noa# ah those groups which have
undergone such therapy for extensive periods oé.tinfThere is knowledge that
poor hormone therapies will result in osteopor8$tsgve potential implications for
oral health and through that cardiovascular andiepulmonary healffi and that
there are increased other risks associated witmdmwe therapie® The lack of
access to medical facilities raises the spectrm@tased needle sharing for hor-
mone use among low-income trans persons. Evidentbe ancrease in HIV among
these populations, particularly among street sexkers is already availablé.
Moreover, it is already well-documented that onéhaf fastest growing groups for
HIV/AIDS is the over-50 years old population. Ingations for the elder-trans
population, particularly with the new HIV/AIDS treaents can be profourid Not
only will these individuals be dealing with thegearelated medications (of which
the average elderly person has 6-9 different pigsans), but they will also be
dealing with their HIV-related and gender-relategdinations as well.

Surgical procedures have changed considerablytbedast 50 years, and whereas
there are now trans women who, upon examinatiogyreecologist might just
assume had had a full hysterectomy, it is a faielgent advance. Early male to
female genital reconstruction was often surgichllysh and unable to ‘last a life-
time’. Genital surgery is complex and still rarelyailable to most trans men due to
cost. Moreover, the limitations of such surgeilf sause most trans men to forgo
it. Phalloplasty surgery is still basic and leatres patient very scarred with use of
the phallus for sexual activity limited by the tifee of the prosthetics used, and
there is an acknowledgement that the surgery willrasemble an ordinary penis.
It could be hypothesised that in fact for many srgeople genital surgery, rather
than bringing their body closer to the 'norm' intfenakes bodies even more com-
plex and visibly different. Such differences wooldly serve to further stigmatise
and marginalise these individuals. Moreover, likisly that such differences would
serve to increase the likelihood that the “systeotld not afford them the rights
of a normative elder person using that same system.
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IX ELDER MISTREATMENT AND ABUSE

The physiological complexity of older adults is qmmnded by their enormous
psychosocial complexit{? Elder abuse and mistreatment includes physicasebu
sexual abuse, psychological abuse, financial oengtexploitation, neglect, self-
neglect, and abandonment. In the only natiordtience study on elder mistreat-
ment (1996), it was estimated that approximatel@, 830 adults aged 60 and over
experienced some form of mistreatment. Moreoves, 4ame study estimated that
only one in five cases was actually reported to dppropriate adult protection
service’* While the study identifies that perpetrators afeelabuse are ‘generally
individuals on whom older adults depend for car@mtection,’ it identifies these
individuals within the context of the normative kmcal structure of the family-
socio-economic system. Hence, these results mayapuly to members of the
LGBT community as a whole or the Trans communityparticular. The study
further identifies that in the case of self-negléatiistreatment arises from the need
for care coupled with no identified care-givet'Given the often diminished social
support network of trans persons, it is within mraso postulate that there will be
significantly increased numbers of elder trans gesswho may fall under the
category of self-care abuse.

Elder trans persons are also potential victims tdtiple forms of elder abuse
arising from within the family as well as from ential caregivers and other mem-
bers of socio-economic networks the trans persdryisg to use. Children and
spouses/former partners of trans persons may feehised and angry at having a
trans parent or trans partner and feel that thesslhave been negatively affected
(financially,”® emotionally, spiritually, etc.) and may take obese negative feel-
ings on the trans-identified member. Abuse car taany forms from physical
abuse to more emotional abuse such as isolatitireafansperson from grandchil-
dren or other family members and activities. Tdw@ation can be further exacer-
bated by the trans person’s family’s unwillingnésgake care of the needs of the
elderly trans person, thereby foisting the eldetodhe already unwilling social
services system. Isolation can also take the fafrneligious or spiritual isolation.
Consider the following case example.

Case 3: US Cynthia is a 38 year old male to female trans waman
Upon returning to her Baptist church after she had genital sur-
gery, she was told that the only way that she cbelh member of

”® |aura Mosqueda, Kerry Burnight, Solomon Liao, &ngan Kemp. ‘Advancing the Field of Elder
Mistreatment: A New Model for Integration of Socald Medical Services’ (2004) 43erontologist
703.
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the parish was to realise that she had sinnedtbyiral her body.
Moreover, the church insisted that she promiseneain celibate.

In Cynthia’s case, she was able to find a moremoug church. Others are not so
lucky. Many do not find any spiritual respite amdist resort to private solutions.
And, in doing this, they lose the former social goip networks they had developed
and upon which they had come to depend. The impoetof spirituality/religiosity
has been repeatedly demonstrated in the Gerontalogid Geriatric literature and
is beyond the scope of this article to discuss.suRe from the TLARS research
show that over 95% of the respondents indicatetlitbiey professed some form of
religiosity or spirituality.

Elder abuse can take on complex dynamics.

Case 4: US Frank’s 90 year-old father Bob lives alone in higo
home and has COPD. He requires Frank’s dailyatieit. Frank
is a 68 year-old transman who has lived, with &ufgical re-
alignment, in his target identity for over 30 yearBob’s unre-
solved anger at Frank’s transition leads him tosateubehaviours
against Frank. Frank finds he is increasingly im&b control his
own anger and has had numerous shouting matchkshigitfa-
ther; recently having to restrain himself fromihigt Bob.

Here we see an example of elder-upon-elder abébase may also be perpetrated
upon trans elders by care providers, either thraligence of policy (we can’t take
care of trans persons because we don't have thigi¢ag, through direct policy
(trans is explicitly excluded from our serviced)raugh ignorance of the special
needs of trans (I would take care of trans perdouis| don’t know what to do so —
Case 2 UK), or through direct intent (We don’t wtrgir kind here).

Given the systems’ current inability to handle elaéstreatment and abuse, there is
no reason to believe that the system would be etdas friendly. Moreover, one
can readily postulate that it is likely to be ertidy unfriendly to elder trans abuse,
particularly since trans violence is not coveredlamHate Crimes law. Further-
more, the lack of geriatricians, psychologists,ogesychiatrists, geriatric social
workers, and geriatric nurses who are trained & wéh elder abuse and mistreat-
ment’ reinforces the fact that there are even fewer whiobe able to handle the
issues that might arise around abuse and mistreatrhan elder trans person.

Disabled elders who are also trans identified majl wuffer multiple forms of
abuse due to their multiple marginalising statebeaihg disabled, elder, and trans
identified. While there are no estimates for thienber of disabled trans persons,
the field research work of Witten and Eyler has destrated that there are elder
trans persons who are deaf/mute as well as pemsbpsare wheelchair-bound.

" Mosqueda, Burnight, Liao, and Kemp, above n 73.
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There is no reason to believe that the trans ptipolavould be any different, in its
disability rates, from the general population.

X LEGAL RIGHTS TO HEALTH AND SoOCIAL CARE FOR
TRANSGENDER PERSONS AS THEY AGE

Disability discrimination might well be consideredroute by which trans people
could be afforded protection. Because gender dygplis contained within the
psychiatric diagnostic manual, DSM-IV TRthere is an intrinsic presumption that
gender dysphoria is a mental health disorder whidbng term, and possibly even
permanent. In Hong Kong, the Equal Opportunitiesn@ission has recently used
the Disability Discrimination Ordinance to instrutie Hong Kong Examinations
and Assessment Authority to issue a new examinat@tificate to a transsexual
woman, bearing only her new name and gefitiéhis might be effective in some
states, such as the UK, but in the USA Mtmeericans with Disabilities Act of 1990
explicitly excludes transsexual people stating thetssexualism and gender iden-
tity disorders are not, without a physical causatizpnsidered disabiliti€s.

The question of using disability discrimination Ehas proven problematic as trans
people have argued against the medicalisation af tentities, wishing to have
the condition removed from the psychiatric remBuch an approach presents a
significant problem in that it is very difficult toonsider where else such a diagno-
sis might belong and yet still enable some claimn&tional or local insurance
health schemes. Further the disability tag inlfitsarries some stigmatisation,
although it appears that it may be declining.slcdunter-argued that trans people
by refusing the 'disabled’ label are presuming thatownership of the label is in
some way shameful and it is indicative of their opvejudices. Either way, if the
label were to be claimed, it may well be that thetgction of disability ordinances
could be claimed in the areas of goods, servicdshamising. The various statutes
have not been used to challenge a failure of eapedss and provision of goods and
services through the courts, though several caaes heen settled out of court.
There have been some limited successes in usitglatas in employment issues
such as the Florida case $iith v City of Jacksonvilfé but this is was successful
on the basis of sex stereotyping rather than thahility question.

Article 25, paragraph 1, of the United Natiotdniversal Declaration of Human
Rightsestablishes that:

8 American Psychiatric AssociatioBjagnostic and Statistical Manual of Mental Disorde DSM IV-
TR (4th ed, 2000).
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Everyone has the right to a standard of living adég for the health and
well-being of himself and of his family, includirfigod, clothing, housing,
and medical care and necessary social servicegharight to security in
the event of unemployment, sickness, disabilitydomihood,old age or
other lack of livelihood in circumstances beyons ¢ontrol.

There is an increasing recognition that an agingufaion have needs that should
be ensured. Human rights instruments in recensyeave started to acknowledge
the principle that the elderly should have a rightprotection, participation and

image but, as is the case with all rights, ensurigigts depends not just on legisla-
tive will and policies but on the ability to enferthose rights. Ensuring implemen-
tation often depends on the finances and methogsrgue the state for its failure to
ensure rights. The elderly are rarely in a positio enforce rights, and invariably
depend upon good will or good practice.

There are several legislative systems that affooteption on age grounds, such as
the federalAge Discrimination in Employment Atin the USA, which prohibits
employers from discriminating against employees amglicants who are 40 years
of age or older on the basis of their age. Busehgresume that the person has the
means to pursue a claim. They also presume thatimiination is 'single facetted'
whereas in fact it is increasingly recognised thedple face multiple discrimina-
tions. Ensuring that individuals do not have tlod@ims rejected because one part
of the discrimination they face is not unlawful damds a new approach to dis-
crimination law.

In the last 10 years the 'grey’ movement has becoate visible, claiming the right

of older people to financial security, health cared life long education. But

whether it will be a vehicle for enforcing the riglof the most vulnerable of the
older age group is a different question. Inevitablill be a movement of the most
able and articulate with the best (although limjtigancial resources concentrating
on the issue of independent living. There has Bi#a discussion as yet as to
conception of the movement as an altruistic presguoup, perhaps primarily

because there is an urgency of personal need foy rofiits members. There
simply is not time to take on board the needs efeben more vulnerable.

The principle that discrimination based on gendentity should be illegal, as has
been seen, has only been upheld in very limitedsacé life. Employment and
vocational training may be covered, but it is omwery few states that the provi-
sion of goods and services is also guaranteed.e ridve to discrimination law
which covers all areas of life and which addressb#rary and unfound discrimi-
nation which negatively impacts on the lives of gleds desperately needed. The
UK is currently considering the creation of a ndwgualities’ body, the Commis-
sion for Equalities and Human Rights (CEHR), whigbuld encapsulate all the
duties of prior Equality bodies- the Commission facial Equality, the Equal

8 Age Discrimination In Employment Act of 1988 USC §§ 621-34 (1994).
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Opportunities Commission (sex equality) and theabiity Rights Commission.
The overall remit is larger in that the CEHR's dsitwould include supporting not
just equality issues but also human rights claiassel on the European Convention
on Human Rights and the UKMuman Rights Act 1999If we were to 'blue sky'
the role of this Commission, one would hope thatdge identity would be clearly
within its sphere of activity even if not a maimastd of activity. It could well
prove a very useful model for other states.

Xl IMPLICATIONS FOR LEGAL PRACTICE

Legal practice in this area has to be daring arlihgito take risks. Worldwide
there is little clear legislation and few case |precedents. Human rights and
constitutional claims have been made, and recamlsthanges arising from trans-
gender campaigning, education and advocacy arepmoducing some successes.
In the European Community employment protectiohjgay and the right to mar-
riage is now technically available to all transsaxaeople if not all trans people. In
the USA employment protection cases are gradualiggosuccessful and in Ohio,
the Appeals Court has held that Title VII of @il Rights Actthere which prohib-
its employment discrimination based on race, coloeligion, sex and national
origin provides protection to trans people in engpienf and that sex stereotyping
is no longer lawful. Whether this principle coudd transferred to the provision of
goods and services at a federal level howeverathen matter! Marriage is a much
more complex question, with recent cases at s&atel lundermining the right to
marriagé* in the USA.

In Australia although most states now afford sommqetion to trans people, the
extent of the protection, other than in the aremalfriage and social security bene-
fits,®® has not been tested. Obviously, the importancenafriage or its legal
equivalent is important. Marriage affords longtestability, not only emotionally
and financially, but also provides inheritance amdperty transfer rights and pro-
tection in the case of dedithAll of these facets are important for successélihg

in the “normative” population and have no less impo the trans elderly popula-
tion.
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Xl CONCLUSIONS

None of the case law or legislation truly acknowglesl the ongoing challenges of
the vast diversity within the trans population, ttee that diversity arises out of the
complexity of personal identity, or the diversity lmdy modifications that have
been undertaken. The transgender community selé @mbraced this diversity in
the sense that it is now made up of a range of Ipewjth differing versions of
sexed and gendered bodies. To ensure respedtydigd to adjust support to meet
the individual need, it is imperative that the noltdgy of the trans body be erased
and replaced with reality. It is the role of th&vito ensure fairness and equality for
all. For the older trans person, who has weath@redahallenges of a difficult life
and suffered the social stigma, poverty and heaiffact of achieving as full a life
as possible, it is important that they are nottignsatised when they reach their
later years. This demands a commitment from sagidl health care providers to
respect the diversity of their bodies, and to emahé use of the law wherever it is
needed to enforce that respect. However, thatnsillbe possible until discrimina-
tion laws acknowledge the multi-faceted nature istrimination and the need to
acknowledge the whole person when resolving tresees.



