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[The Victorian Supreme Court in Carbure Pty Ltd WeBPty Ltd(2002) V Conv R
54-663declined to imply a covenant on the part of thellard to undertake struc-
tural repairs to leased premises where the exprepsir covenant in the lease
excluded from the tenant’s obligations structurepair. By contrast, the court in
Reilly v Liangis Investmen{2000) 9 BPR 17,509 (NSWS@pssumed that in iden-
tical circumstances, the landlord had the respoitigibto undertake structural
repairs. The conclusion that neither a landlord r@orenant is obliged to undertake
repair falling within the exclusions in the lesseebvenant also has ramifications
for other excluded obligations such as fair wead dear. This article examines the
position of the parties in this anomalous situatenmd whether or not an implied
term relating to structural repair could exist agat the landlord. The article
critiques the differing views in relation to thentilord’s obligation of repair for
stand alone leased premises as compared to muolirted buildings and the back-
ground influence of the covenant for quiet enjoyimiérconcludes by noting that a
repair covenant will rarely be implied against antflord to the benefit of a tenant
and, for the sake of certainty, if possible, anregp covenant on the part of the
landlord to undertake structural repair should Imedrporated in the lease.
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| CONTEXT

The decision ofcarbure Pty Ltd v Brile Pty Ltdmarks an appropriate occasion to
revisit the issue of implied terms for repair inmooercial leases. The decision
highlights the anomalous ways in which tenants’regp covenants to repair with
enumerated exceptions, but principally the exceptib structural repair, are con-
strued where there is no express covenant on thepthe landlord to repair. The
problem arises particularly in the instance of lgese of a stand alone building as
opposed to a lease of a multi-tenanted buildingil8%bne construction favours no
obligation to repair implied against a landlordother judicial school seems to
assume that the landlord would be responsibletfactiral repair where the lease
exempts the tenant from this obligation. This &stiguestions the validity of each
of these divergent views in light of the judicialigcepted approaches to construc-
tion of repair covenants and the ambit of the caméror quiet enjoyment. First,
however, it is appropriate to examine the anatofng common commercial lease
and the relationship between express and implieaste

1 ANATOMY OF A COMMERCIAL LEASE

Whilst there is no standard commercial lease, ifcdde said that generally, com-
mercial leases contain three types of clausest, Fivere are the most numerous
clauses, those embodying the obligations of thartgerihe second most numerous
being those embodying mutual obligations on the phathe landlord and tenant
respectively and the third being those obligatitmbe observed by the landlord. In
truth, many of the landlord’s obligations will remainexpressed and it will be a
matter for the court, upon a reasonable constmiotib the lease, to determine
whether there are any implied terms which the lamtishould observe. In the field
of landlord and tenant, particularly where comnaréeases give lengthy expres-
sion to the intention of the parties, implied teragminst the landlord have tradi-
tionally been treated with caution. Perhaps thetroosimon application of implied
terms against a landlord is those implied by lawghsas the covenants to give the
tenant quiet enjoyment and not to derogate fromgifaet® It is accepted that if
those covenants were not express, they would béednpt law by reason of the
existence of the relationship of landlord and téridviore recently, there have been
suggestions that there may be circumstances wheamegied term of good faith on

1 (2002) V Con R 54-663.

2 Essentially, such a covenant is one on the gatteolandlord that the landlord will not interfendth
the enjoyment by the tenant of the benefits ofi¢lase.

% Markham v Pagef1908] 1 Ch 697Browne v Flowef1911] 1 Ch 219, 225-6 (Parker J).
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the part of the landlord may be imported into comuia leases giving expression
to principles formulated originally in constructi@ontracts. However, where the
implication of such a term of good faith has besguad in respect of a commercial
lease; the court has generally failed to imply a termrtRermore, there is consid-
erable argument as to whether a term of good faéi be incorporated by implica-
tion in the normal way, that is as suggesteBmRefinery (Western Port) Pty Ltd v
Hastings Shire Counéilor whether the principle should be used as a cafon
construsction in any particular leaSéiterature on this subject is generally incon-
clusive:

Whilst there is ample evidence of terms being iegin leases against the landlord,
particularly in relation to the obligation to gigeliet enjoyment and not to derogate
from the grant, more recently several tenants lsaught to imply an obligation on
the part of the landlord to repair structural defda a commercial building. It is
fair to say that the assertion of such an impledithas generally not been received
well by the courts either in Australia or in Englian

I THE PRIMARY RULES FOR CONSTRUING REPAIR COVENANTS

Before looking at whether a landlord’s obligatian repair can be implied, it is
appropriate to note several relevant canons oftngt®n utilised by the courts
when considering repair covenants in leases. Fidting aside statutory provisions
which might be implied, it is clear that in the abse of any express covenant to
repair in the lease itself, neither landlord norat® would bear any obligation to

* Renard Constructions (ME) Pty Ltd v Minister forta Works(1992) 26 NSWLR 234Hughes
Aircraft Systems International v Air Services Aabtr (1997) 76 FCR 151.

® For exampleilcatel Australia Ltd v Scarcellé1998) 44 NSWLR 349Advance Fitness Corporation
Pty Ltd v Bondi Diggers Memorial Sporting Club L[i®99] NSWSC 264. IiSoftplay Pty Ltd WPerpet-
ual Trustees (WA) Pty L{@002] NSWSC 105%Barrett J extended an interim injunction at thenggf

a tenant plaintiff upon the grounds that the bagaofcconvenience favoured that course, and thaethe
was a serious issue to be tried in circumstancesenthe tenant was attempting to prevent the laddlo
establishing a competing business in the same shgpentre. The landlord had proposed to make
available child minding services on a no chargesbas direct competition with the tenant who was
charging for the service. The tenant raised theeisd the implication of a term requiring the exeecof
good faith by the landlord. Barrett J said thaté¢hwas a ‘cogent argument’ that such a term might b
implied in this case ([9]).

® (1977) 180 CLR 266.

" See Elizabeth Peden, ‘Incorporating Terms of GBailh in Contract Law in Australia’ (2001) 23
Sydney Law Revie222.

8 See Rachael Mulheron, ‘Good Faith in Commerciddes: New Opportunities for the Tenant' (1996)
4 Australian Property Law JournaR23; Michael Redfern, ‘Implied Duty of Good Faitf1999) 7
Australian Property Law Journal79; Eileen Webb, ‘Break Clauses, Self Interest Biotions of Good
Faith’ (2000) 8Australian Property Law Journdl75; Eileen Webb, ‘The Scope of the Implied Duty o
Good Faith — Lessons from Commercial and RetailsirgnCases’ (2001) Australian Property Law
Journal 1; W D Duncan, ‘The Implication of a Term of Goodith in Commercial Leases’ (2002) 9
Australian Property Law Journ&09.
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undertake repaitlt is therefore, theoretically possible for preesigo fall into and
remain in disrepair without any obligation on eitlparty to take any action. In
some jurisdictions the omission of an express caneon the part of the tenant to
repair is dealt with by an implied covenant imposgdstatuteé’ However, such a
covenant implied by statute on behalf of the tenakeep the premises in good and
tenantable repair normally exempts damage fromrabelements such as fire,
flood, lightning, storm and tempest and, generdby;, wear and tear. Often, the
covenant exempts repairs of a structural natureefixfor the fair wear and tear
and structural repair exceptions all other exceystiare matters against which a
landlord and/or a tenant would usually carry inegea

Secondly, it is critical to ascertain the respextbligations of landlord and tenant
in relation to the actual subject matter and thhes responsibility of that party to
repair. This depends very much on the constructfdghe individual leas&:

Thirdly, there have been judicial limitations pldcepon the interpretation of all
covenants to repair on the part of the tenant. Bligation to repair premises does
not import an obligation to replace them completijhough repair may involve
some renewal or replaceméntit is a question of degree whether the work falls
within the ambit of an obligation to repair or ddtsthe scope of the covenaht.
Further, structural repairs may often be requiredanse of an inherent defect in
construction. Again, the repair of an inherent defeas been said, in dicta, to be
beyond the scope of any obligation contained incitvenant to repair on the ten-
ant's part* This would have particular application to leaséstand alone prem-
ises. InWeatherhead v Deka New Zealand ttthe New Zealand Supreme Court
was required to interpret a standard covenantgairen the lease of a stand alone
warehouse constructed in 1914 incorporating a westd property. The court indi-
cated that ‘inherent defects in the building at toenmencement of the lease, the
structural character of the work required and theire and extent of the work to
remedy those defects’ took the obligation to de@sbof the covenant to repair of
the tenant® However, in this case, the premises were virtuatiysable for want of
serious repairs.

° Ayling v Wade[1961] 2 QB 228, 234 (Danckwerts L3arren v Keer[1953] 3 WLR 702, 704-5
Australis Media Holdings Pty Ltd v Telstra Corpaoat Ltd (1998) 43 NSWLR 104, 125 (CA) (‘in the
absence of an express covenant, a landlord isquotcbin contract to repair demised premises’).

10 Conveyancing Act919 (NSW) s 84(1)(b)fransfer of Land Ac1958 (Vic) s 67(1)(b)Property Law
Act (QId) s 105(1)(b)Transfer of Land Act893 (WA) s 92(ii),Land Titles ActLl925 (ACT) s 119(b).
 For an example of the importance of construingléase in question, s&@ombara Nominees Pty Ltd
v Mclllwraith Davey Pty Ltd1991) 6 WAR 408, 410, 415-8atiste v Lennir(2002) 11 BPR 20 (on a
construction of the lease the lessee had the otdigéor structural repair).

2 Lurcott v Wakeley & Wheel¢t911] 1 KB 905, 914, 923-6.

3 Graham v Markets Hotel Pty L{d943) 67 CLR 567, 579 (Latham CJ).

 Ibid 581 (Latham CJ) and 595 (Williams J) in defere to the judgment of Jordan CJ in the court
below sub nonGraham v Markets Hotel Ltf1942) 43 SR (NSW) 98, 103; the situation in Endlavith
respect to inherent defects is somewhat differse¢Ravenseft Properties Ltd v Davstone (Holdings)
Pty Ltd[1980] QB 12, 21.

* [2000] 1 NZLR 23.

% |bid 29-30 (the building was fundamentally unst@md could only be repaired by undertaking works
costing as much as replacement of the building wittew structure).
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Fourthly, there is a principle of long standingtire common law that there is no
condition is implied in a lease of real propertgttthe demised premises are fit for
the purpose for which they are 1étin espousing this proposition in 1843, follow-
ing a complaint by a tenant of a bug infested dnglhouse which the tenant
claimed was unfit for human habitation, in respfdhe practical outcome, Parke B
said

It is much better to leave the parties in everyedasprotect their interest
themselves, by proper stipulations, and if theylyeaean a lease to be
void by reason of any unfitness in the subjecttf@ purpose intended,
they should express that meantfig.

Itis, indeed, very common for commercial leasesxpressly state that the landlord
takes no responsibility in respect of physicaldiia for the purpose of any premises
let. This rule would apply notwithstanding an eeqw covenant of that nature and
the fact that the landlord may be aware of the gsepfor which the tenant desires
the premise$? Nor does the express stipulation of the use tizlwthe premises
may be put give any rise to an implication on the pf the landlord that the prem-
ises are suitable for that purpdSe.

In summary, therefore, given these parameters,namis to repair on the part of
the tenant, qualified or unqualified, must be ipteted, not only within the context
of the entire lease, but also taking into accobattype of property and the extent
and kind of disrepair.

\Y4 IS THE LESSOR’S OBLIGATION TO REPAIR A
QUESTION OF LAW OR FACT?

As with all contracts, terms may be implied inttease as a matter of law or fact.
The principles applicable are relatively settleu the first instance terms may be
implied at law in certain classes of contract, @lifh those terms may not find
specific expression in the contractual statementiouments of the parties. These
may take effect despite the terms of the contribe implied obligations of a

landlord to provide quiet enjoyment and not to dete from the grant are terms
implied at law in all leasé.In the second instance, terms may be implieddntta

7 Hart v Windsor(1843) 12 M & W 68.

'8 Ibid 87-8.

¥ Cruse v Mounf1933] 1Ch 278, 283.

% Bradford House Pty Ltd v Leroy Fashion Group (1983) 68 FLR 1, 8-9.

% Budd-Scott v Danief1902] 2 KB 351, 356Browne v Flowe{1911] 1 Ch 219; applied iKazas &
Associates Pty Ltd v Multiplex (Mountain Street) Pid [2002] NSWSC 840.
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give effect to the presumed intention of the parti&’hilst there are several catego-
ries of term implied in fact, the most relevanthe question of repair under leases
is terms implied for business efficacy. In Austalthe conditions necessary to
found the implication of a term for business effigan any contract traverses well-
trodden ground. These were stated by the Privyn€ibin BP Refinery (Western-
port) Pty Ltd v Hastings Shire Courféias being that the term to be implied must:

* Dbe reasonable and equitable;

* be necessary to give business efficacy to the acnso that no term will
be implied if the contract is effective without it;

* be so obvious that “it goes without saying”;

* be capable of clear expression; and

+ not contradict any express term of the contfact.

These principles have been repeated by the Hight@b#ustralia on other occa-
sions?* A similar test has been applied in England whehas generally been held
that it is not enough for a court to say that agested implied term is reasonable or
that the presence of that clause would make theamrbetter or fairer, it is essen-
tial that the insertion of a term is necessaryit@ ¢he contract “business efficacy”
and one that ‘reasonable men would have agreeduwtithesitation to its inser-
tion’.?° There are no instances of a court implying anmterto a lease on the basis
of business efficacy. In contrast, terms have hbiegilied at law in relation to the
use of common areas (under the control of the tadjllon the basis of the rule in
Wheeldonv Burrows?® This rule provides that rights in the nature ofjasi-
easement could be implied in the circumstances evttery were "continuous and
apparent" and were needed or required for ‘theorestsle enjoyment of the prop-
erty granted®’ Thus, inWilcox v Richardsdfia lessee was granted implied “ancil-
lary” rights to use common property under the cantf the landlord outside the
leased area to conduct a fish shop so that he daké full benefit of the grant
made by the lease. This decision was applied iflasimircumstances ifNguyen v
Perri?®® where terms were not implied ‘ad hoc ...for busineiizacy’ but by an
interaﬁ))retation of the express terms of the leagk @arbjecting them to the above
rule:

One reason for not implying a term into a commérigase on the basis of the
business efficacy test may be the fact that givendomplex and comprehensive

2 (1977) 180 CLR 266.

% |bid 293-4.

2 Codelfa Constructions v State Rail Authority of N@outh Wale§1982) 149 CLR 337, 34Becured
Income Real Estate v St Martin’s Investments Pdy(1979) 144 CLR 596, 605-®yrne v Australian
Airlines Ltd (1995) 185 CLR 410, 422.

% Liverpool City Council v Irwif1977] AC 239, 254.

% (1879) 12 ChD 31.

7 |bid 49.

% (1997) 43 NSWLR 4.

% (2000) 9 BPR 17,237.

% |bid 17,245.
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nature of the terms of most commercial leases theless ground for supposing
that the parties have failed to address the questithe time of contradt.

Unsurprisingly therefore, the implication of an ighation to repair on the part of the
landlord on the basis of business efficacy hasiveddittle support judicially. The
apparent reason being that a covenant to repdinepart of the landlord is not a
covenant that is so obvious it goes without sayging therefore fails the five point
test. The circumstances in which a covenant toirepathe part of the landlord has
been implied are interestingly limited to the repzfi common areas within multi
tenant buildings and has been implied as a maftéawo and not fact. When the
authorities in which a covenant to repair has biegplied are examined closely
however, it is apparent that some of the judges Inaag been prepared to imply the
covenant in either law or fact. The difficulty imagving a distinct line between fact
and law is highlighted most recently by Finn Haghes Aircraft Systems Interna-
tional v Airservices Australi& His Honour was prepared to imply a term on the
basis of business efficacy and as a matter of raavthe particular type of contract.
The same overlap is evident in the leasing auikenithich have implied an obliga-
tion upon the landlord to repair common ar&aBo the same imperatives exist for
implying a covenant to repair in stand alone conumaébuildings?

V THE CASE FOR A COVENANT TO REPAIR IMPLIED AT LAW

Given the judicial reluctance to imply terms ingases as a question of fact and
keeping in mind the new found judicial willingnessconsider the implication of an
obligation of good faith into leases as a mattetaof>* can an obligation on the
part of a commercial landlord to take responsipifir repair excluded from the
tenant’'s covenant be implied at law? A term mayirbplied as a matter of law
where it is ‘a legal incident of a particular clasfscontract® Although there is
disagreement over the exact considerations a cmillrtake into account when
determining in the first instance whether a termudth be implied, a significant
number of authorities accept that ‘necessity’ ikeg element. The statement of
Bowen LJ inMiller v Hancock that the term should be one which ‘the parties ..
must have intended by necessary implication, aaséstwithout which the whole
transaction would be futile’ has been adopted i ¢ontext of leases.In the

31 Codelfa Construction Pty Ltd v State Rail AuthodfyNew South Walgg982) 149 CLR 337.

2 (1997) 146 ALR 1 (implied term of good faith inender arrangement).

% Refer tolLiverpool City Council v Irwif1977] AC 239.

% Softplay Pty Ltd v Perpetual Trustees (WA) Pty [2@02] NSWSC 1059; Barrett J said that ‘the
implied term would have the capacity to bolstem#igantly the arguments based on the covenant for
quiet enjoyment and derogation from the grant?)([9

® Codelfa Constructions Pty Ltd v State Rail Authowf NSW(1982) 149 CLR 337, 34®Byrne v
Australian Airlines Ltd(1995) 131 ALR 422, 426, adopting the view of HslylCourts inLister v
Romford Ice & Cold Storage Co Lfti957] AC 555 and.iverpool City Council v Irwirf1977] AC 239;
Scally v Southern Health and Social Services B§E982] 1 AC 294.

% (1893) 2 QB 177, 180.
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broader Australian context, explanation of the emi®f necessity has been given
by McHugh and Gummow JJ iByrne v Australian Airlines Lt where their
Honours noted that:

Many of the terms now said to be implied by lawarious categories of
case reflect the concern of the courts that, urdash a term be implied,
the enjoyment of the rights conferred by the caiti@ould or could be
rendered nugatory, worthless, or, perhaps, be wsyioundermined.
Hence, the reference in the decisions to “necéssityr his notion of “ne-

cessity” has been crucial in the modern caseshiotwthe courts have im-
plied for the first time a new term as a mattefaof*®

In the context of repair, the question for a casirtherefore, will the demise to the
lessee be rendered useless or be seriously unasetrfian obligation to repair the
premises is not imposed on every lessor of a comiaddvuilding? It is apparent
from the authorities that the implication of a riepzbligation on the part of the
lessor in such wide terms in all leases will notdeeepted. The limited class of
leases of multi tenanted buildings where the lamdietains occupation of common
facilities has received a favourable response.eéxample, inCockburn v Smitf’
the owner of a block of flats let one of the tagt$l but kept the roof of the building
and guttering in his own possession and controé Jtittering became defective;
water escaped and caused damage to the inside oénancy. The Court found
that as the landlord had retained control of thiegmg, although there was no
express repair covenant on the part of the landitbrsl landlord was under an obli-
gation to remedy any defects of which the landload notice and which were a
source of damage. However, Bankes LJ, in dicturmenthe following further
comment:

| want to make it plain at the outset that this\@® a letting of a whole
house, where, without an express covenant or atstgtobligation to re-
pair, the landlords would clearly be under no ligbto repair any part of
the demised premises whether the required repairs structural or inter-
nal and whether or not they had notice of the wénepair?®

In a similar vein, the House of Lords liiverpool City Council v Irwift* implied a
covenant to repair upon the landlord of a multiastouilding containing a number
of tenancies for the landlord to keep various comraceas in a proper state of
repair. There was no express covenant on the patieolandlord in any of the
leases. Lord Wilberforce in applying the test otessity to the lease of a mutli
tenanted building stated in relation to the stdiftsand the rubbish chutes that:

7 (1995) 131 ALR 422.
8 |bid 450.

% [1924] 2 KB 119.

0 |bid 128.

41 [1977] AC 239.
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They are essentials of the tenancy without whighifi the dwellings, as a
tenant, is not possible. To leave the landlord &feeontractual obligation
as regards these matters, and subject only to @traiive or political
pressure, is, in my opinion, totally inconsisterithvthe nature of this rela-
tionship. The subject matter of the lease (high-b$ocks) and the rela-
tionship created by the tenancy demands, of itesreasome contractual
obligation on the landloréf

Certainly, in this instance, the fact that the ¢®uwere dealing with a multi-

tenanted property under a common landlord rathem thsingle stand alone prop-
erty with a landlord and one tenant was of sigaiiicrelevance. It could hardly be
practically or legally efficacious for individua¢mants upon their own initiative to
undertake repairs of common areas and the gertesatige of a building housing a
number of tenant§.

However, the situation where there is a lease efaad-alone structure and the
tenant has the express obligation to repair anck tisenothing express concerning
any landlord’s obligation to repair appears toreated differently by the courts. In
the first instance, it would seem that subjecthi rules relating to the construction
of such a covenant, the tenant would have theeesahbtigation to repair. The rules
relating to repair limit the amount and type of aepfor which a tenant may be
liable and does not involve giving back to the landl something wholly different
from that which the landlord leas&tThat aside, particular difficulties arise in the
interpretation of the repair obligations under aske where the tenant has the only
express obligation to repair but this express alilig is subject to exceptions such
as fair wear and tear or, just as commonly, strattepairs.

The question then arises as to who bears theitiafidr the repairs to the items
covered by those exceptions. As discussed abave ih little judicial support for
the implication of a covenant at law on the parthef landlord to repair the demised
premises. The argument that the lease is rende@ldss or seriously undermined
unless the lessor is obliged to maintain the stirattaspects of the building is less
convincing where the lessee is in control of thetof the building. Other consid-
erations of policy and reasonableness also impaott as the commercial nature of
the relationship, the usual existence of an experss that no warranty of fitness
for the purpose is given by the lessor and thetfaetuse of the whole of the prem-
ises is largely within the control of the lesseespite these factors, is it the case
that tenants and landlords, by exempting certaligations of repair from commer-
cial leases assume the responsibility for thesairepill lie with the landlord?

2 |bid 254.

43 Refer also toviller v Hancock[1893] 2 QB 177, 180-1; Dkleza v Ve-Ri-Best Manufacturing Co Ltd
(1952) 160 Estates Gazette 364, ®&nn v Gatenex Co L{d958] 1 All ER 712, 720.

4 Graham v Markets Hotel Pty L{d943) 67 CLR 567, 580-1 (Latham CJ).
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VI JUDICIAL ASSUMPTIONS OF LANDLORD
RESPONSIBILITY FOR REPAIR

Generations of lease interpreters, from practitigtte the judiciary, have assumed
that where a tenant has an express obligationpair@remises with exemptions
expressed, that those matters listed in the exemgptiould be the responsibility of
the landlord (or the subject of insurance wherer@mate) should that exemption
describe the nature or cause of the disrepair. Gomewamples include both struc-
tural disrepair and disrepair caused as a restidtiofvear and tear.

For example, irRegis Property Co Ltd v DudfEya tenant had an express obliga-
tion to keep a flat ‘in good and substantial reaid clean and sanitary condition
(fair wear and tear and damage by accidental ficegted)’. In interpreting this
clause with a view to setting adjustments to required by a statute affecting the
tenancy, Lord Denning, in dictum, speaking of th& fvear and tear exception
made the following observations

It follows that when a washer on a tap wears odtles to be remedied, or
cistern has to be regulated, or radiator leakste¢hant is not liable, be-
cause it is fair wear and tear. The defect musnhde good by the land-
lord 4|£ he wants to get his full rent. It is parttbe burden which falls on
him.

There did not appear to be any express obligatioa tandlord to undertake these
sorts of repairs and the landlord’s liability apgehto be assumed without argu-
ment. Likewise, irReilly v Liangis Investments Pty L{da lease contained a provi-
sion which obligated the tenant to keep motel psesiiin repair but excluded
structural repair. Justice Young, upon considetimg substance of what was re-
quired to be done, determined that the repairs wetestructural but said further, in
dictum, that the ‘wholeness of the building’ wasatter for the landlord alone and
that anything ‘that interferes with the stabiliti/the building which involved inter-
ference with structural members was something Herlandlord”® There was no
express clause imposing liability to repair upoa Eindlord in relation to any part
of the building. Young J assumed the responsibititystructural repairs would fall
upon the landlord because of the express exclusidghese repairs in the tenant’s
repair obligation.

It is suggested that these judicial utterancesesgmt the conventional views of
lawyers and tenants about the allocation of ligbilor repair where, despite the
absence of an express positive obligation on tiegiahe landlord, certain repair
items are excluded from the obligations of the téna

4 [1959] AC 370.

“ Ibid 411.

4’ (2000) 9 BPR 17,509.
8 |bid 17,514.
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VI WHERE THE ASSUMPTION HAS NOT BEEN MADE

There are two decisions in Australia of recentageat where the assumption was not
made and where the court held that in the absenee express obligation upon the
landlord, the landlord would not be responsible doructural repair. The first is a
decision of the Victorian Civil and AdministrativEribunal, Ali v Hazim* The
authors recognise that this decision is not a bimdiuthority, however, given that
the lengthy reasons for the judgment squarely thiseentral issue, the decision is
worthy of consideration. Briefly, this case conaetrthe operation of a restaurant
under a lease whereby the landlord made no war@sityp the suitability of the
premises for use as a restaurant. The lease impasebligations on the landlord to
carry out any repairs, but a clause expressly imgdise obligation to ‘repair, clean
and maintain’ upon the tenant except for fair waad tear. The lease expressly
excused the tenant from ‘carrying out structurglaies or making payments of a
capital nature unless the need for them resultad the negligence of the tenant or
the tenant’'s employees, the failure of the tenamerform its obligations under the
lease or the tenant’s use of the premises.’

Various disputes arose between the landlord arnghtestbout which it is unneces-
sary to refer to in detail here. Arising from thesputes, the tenant sought reim-
bursement from the landlord costs associated wéittification of safety and
structural deficiencies and, in doing so, soughinipose upon the landlord an
implied term, arising from the construction of tlease, that the landlord was re-
sponsible for structural repairs. Counsel for #reant argued that, as the tenant was
expressly exempted from carrying out structuralanepor capital improvements,
the clear implication was that these were the nesipdity of the landlord, notwith-
standing the lack of any express obligation upenléimdiord so to do. In making
this submission, the tenant relied upon the prieciadumbrated irBarrett v
Lounova(1982) Ltd™® In holding that the landlord had no obligationudertake
structural repairs in this particular case, MF Maoara, Deputy President of the
Tribunal, relevantly commented:

To consider a hypothetical lease in which thersingply no covenant to
repair at all by either party, the non existenceuwtth a covenant cannot be
taken as implying that either landlord or tenantastractually obliged to
the other to carry out the necessary repairs.rdpair is necessary then ei-
ther it will not be carried out at all or one paotythe other party will, con-
sulting its commercial interests, carry out theaiepbut the existence of
the impasse, namely, the need for repair whicthaeiparty is contractu-
ally obliged to undertake, does not imply an olilaupon either party to
do it, so the absence of a covenant by the landtordpair or to carry out

49 [2002] V Conv R 58-570.
0 [1990] 1 QB 348.
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any capital works and the existence of a covengrthé tenant to repair,
but not to carry out the capital works simply medémst neither party is
obliged to carry out the capital worRS.

Quite coincidentally, almost simultaneously, thep®ume Court of Victoria had
occasion to consider the same question in the @a€arbure Pty Ltd v Brile Pty
Ltd.>? Justice Balmford there also declined, in the citstances, to followBarrett v
Lounova (1982) Ltdnd in a well reasoned judgment made a numberteffeisting
observations concerning its limited application.eTtase concerned the possible
implication of a covenant on the part of the landlof a chalet, consisting of four
buildings, in circumstances where there was a caviean the part of the tenant to
keep the premises ‘cleaned, repaired and maintagxeept for fair wear and tear
but the lease expressly stated that the tenanhatasponsible ‘to repair or main-
tain the structure or spend money on items of atalapature unless the repair,
maintenance or expenditure became necessary bechtlse tenants’ business or
the tenants’ failure to perform obligations undee tease®® This covenant was in
exactly the same terms as thatAh v Hazim® The court satisfied itself that a
situation could exist where neither landlord noratret might be responsible for the
repair of the premises and the cost of maintaiging repairing them would be a
matter of negotiation between themselves. In ottands, the covenant to repair
was not an essential term in a lease such as tlemants for quiet enjoyment and
not to derogate from the grant which, would be iewplif they were not express.
Although the examples given related to residemté@ommodation, the same prin-
ciples could apply to commercial leases.

Justice Balmford then considered two Australianharities relative to implied
terms®® In the first case a term was implied to maintailiftaservice to demised
premises, its discontinuation being a derogatiomfthe grant, and in the second
case, where the court failed to order a landlor@¢dnsent to repairs rather than
carry them out. Both were of little assistancehia instant case. Balmford J then
considered the effect @arrett v Lounova (1982) L¥dand particularly noted its
lukewarm reception in the United KingdafiThe only way in which his Honour
considered the term could be implied in Australasvioy applying the rules settled
by the High Court iBP Refinery (Westernport) Pty Ltd v Hastings SBiceinciP®
already mentioned. When these rules were appliedby-one to the particular
situation, Balmford J did not consider, in thistgardar case, that the implication of
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a term against the landlord could be justified.s Honour listed the points which
drew him to this conclusion as follows:

The general practice that a landlord is not resiptmfor repairs, but doubt
as to whether the law of Victoria permits the iroption of a term sought,
the uncertainty as to whether such a term candmrded as reasonable or
equitable and whether it is necessary to give agficto the contract all
militate against the implication of the teffh.

It is interesting to note some evidentiary factetdch influenced the court’s deci-
sion. First, it appeared that the site upon whioh thalet was constructed had
potential as a development site and expenditurstarctural repairs to such old
buildings could not be economically justifiét. Secondly, the court rejected a
submission on the part of the tenant which wasdapen a duty of the landlord to
take reasonable care to avoid foreseeable riskjofyi which might have resulted
as a consequence of disrepair. As his Honour saahse of negligence was not
before him and that ‘the parameters of the dutya® would not, in any case,
correspond with the terms of such a coven#n(Certainly, the property was capa-
ble of remaining leased, as it had been for some tiithout these structural repairs
occurring. Although the court did not referAdi v Hazim®®the result of the litiga-
tion, on identical covenants, was the same.

It is clear that the validity of the reasoning lirese cases relies upon an adoption of
the general principle that in the absence of aireqmwenant there is no obligation
to repair on either parfi. However, this ignores the fact many parties, iripalar
tenants, assume that if certain repair obligatiares excluded from the tenant’s
obligations they will instead be borne by the lamdl This approach leads directly
to the question of exactly what is the relevancéistihg exemptions in the repair
covenant.

Vil AN ALTERNATIVE ANALYSIS - CORRELATIVE OBLIGATIONS
AS THE BASIS FOR IMPLICATION IN FACT

A correlative obligation arises in a lease, moshemwnly, in circumstances where a
tenant pays a certain sum as an outgoing for alatgd reason without any corre-
sponding express obligation in the lease on thé gfathe landlord to provide a
specific service. The obligation on the part of taedlord to provide this service
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has been said to become a correlative obligaticthdb of the tenant to make the
payment. For example, the responsibility of thedlard in Modbury Triangle
Shopping Centre Pty Ltd v ArfZito provide lighting in a car park to a tenant for
extended hours was effectively correlative to #eant’s obligation to pay the costs
of services in the common areas which includedctbet of that lighting. Instru-
ments of lease are notorious for incorporating exprcovenants on the part of the
tenant to be read in conjunction with implied ccaets on the part of the landlord.
Business efficacy may only be one reason for th@igation of a covenant against
the landlord. There may be other reasons. In aaimein, the express obligation
upon a tenant to pay an amount equal to the y@aslyance premium for a policy
in the name of the landlord effectively makes teeant a co-insured who could
force the landlord to spend the insurance monewtdweinstatement of the prop-
erty®® Whilst it depends upon how one defines corredatights, in the context of
a particular lease, they are more than likely todeatified in circumstances where
there is an obligation upon the tenant to pay a stimoney for a certain purpose
but there is no corresponding express obligatianupe landlord to engage in any
activity to fulfil that purpose. They are rarelyuftd where there is no payment of
money, one express on the part of the tenant asairglementary obligation im-
plied on the part of the landlord. It is for thparticular reason that the case of
Barrett v Lounova (1982) L¥dis particularly interesting in that it involves an
express covenant to repair on the part of the tesnathan implication of a covenant
on the part of the landlord, not any obligationth tenant to pay an outgoing.

The question of a correlative obligation in a leappears to have arisen first in the
case oBarnes v City of London Real Property Comp&hyn that case, all tenants
were charged rent for sets of rooms used as offit@scommercial building at a
certain yearly rate with additional rent being deat ‘for cleaning of the rooms by
a resident housekeeper appointed for the time Hmjrthe landlord’. Upon a trans-
fer of the reversion, the transferee set up sinaifeeingements stating expressly that
‘such appointment shall not constitute any resgulityi on the landlord’s part for
any act or deficiency of such housekeeper.” Theshkeeper without notice left the
building and another non-resident housekeeper wwa®iated who attended at
irregular hours. With all tenants paying additionat to the landlord for the pur-
pose of payment of a housekeeper on a more regatas, the question arose, that
in the absence of an express covenant on the p#nedandlord to supply these
services, was there an implied covenant so to dichwbbligation corresponded
with the tenants’ obligation to pay additional rémt those services. On this point,
Sargent J made the following observation:

... I should certainly feel inclined to come to tt@clusion that a correla-
tive obligation was implied by the lessors corregfing with the obliga-
tion on the part of the tenants to pay the renttti@r particular service.
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There are many cases in which, where expressialefictive, the court

has nevertheless implied an obligation on the pfathe person on whom
the obligation was not in terms imposed... Mr Gi@ounsel for the land-
lord) in his argument was almost bound to confkas if there were a res-
ervation of rent in favour of a lessor for the mse of effecting insurance
against fire on the property, there must in thanéwe an obligation on his
part gg employ the money paid to him for insuraimceffecting that insur-

ance:

The court thus found that these agreements impoped the landlord an obliga-
tion, corresponding to the obligation imposed oa tknants, to pay them rent for
the purpose of a particular service and the laddtmuld not take or retain the
additional rent without performing the service. §bbligation not being expressed
was implied. The correlative obligation in this eagose through an obligation of
the tenant to pay a certain sum for a specific psgstated in the lease such sum to
be defrayed only for that purpose under the comtrtthe landlord.

However, inBarrett v Lounova1982) Ltd” the principles relating to correlative
obligations in leases were applied for the purpzfdenplying a covenant to repair.
In that case, the tenancy of a dwelling house wastgd in 1941 for one year and
thereafter from month to month. The tenant had carted to undertake ‘all inside
repairs ... and to permit the landlord and his &g&m enter at all reasonable times
and for all reasonable purposésThe agreement was silent about external and
structural repairs. Some 44 years later, the pesrigd fallen into serious disre-
pair. The tenant brought an action claiming that ldmdlord was in breach of an
implied covenant to carry out external and struadtuepairs and sought damages
and specific performance against the landlord. Toerrt of Appeal, with some
hesitation, applying the ordinary principles of trastual construction concerning
the implication of terms, implied an obligation wpthe landlord to undertake
external repairs notwithstanding there was no esgobligation in the lease. Kerr
LJ made the decision reluctantly upon the basistti@implied obligation on the
landlord was one which was correlative to the espreovenant by the tenant to
keep the inside and fixtures in good repaiBeveral reasons for this decision com-
mended themselves to the court. First, the cowengosed on a tenant in respect
of the repair of the inside could no longer haverbeomplied with unless the
exterior had been kept in repair. Secondly, theenant imposed on the tenant was
intended to be enforceable throughout the tenardghyby that stage, had been in
effect for 46 years.

Kerr LJ concluded that it was necessary, as a mattbusiness efficacy ‘to make
the agreement workable’ that an obligation to kdep exterior in repair must be
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imposed on someorf2.His Lordship rejected the notion that the tenaas wbliged
to keep the outside in repair as well as the insidsuch an extent as would be
necessary to enable the inside to be repaired.ederithed this as ‘un-business like
and unrealistic”* Secondly, he said that as the tenancy had revestadmonthly
tenancy some 40 years earlier it was ‘clearly distiato conclude that this could
have been the common intentidATinally, Kerr LJ found that there was clearly an
obligation on the tenant to keep the inside in iregrad that it would be wrong, ‘as a
matter of elementary construction’ to imply an ghtion upon the tenant relating to
the repair of the outside as wéll.

Kerr LJ also refused to imply a joint obligationampboth parties to keep the exte-
rior in repair and preferred the third solution afhito him ‘made business seri$e’
by imposing an obligation on the landlord.

In effect, the case revolved around the court&rpretation of the business efficacy
rule.

IX CRITICISMS OF THE CORRELATIVE OBLIGATION APPROACH

The decision oBarrett v Lounovg1982) Ltdhas not received a warm reception in
either the United Kingdom or Australia and has beistinguished generally on its
particular facts. For example, ikdami v Lincoln Grange Management [‘fda
covenant from the landlord to keep the structurgdnd repair was not implied in
circumstances where the landlord had taken oveiirthgrance of a three storey
block of flats, the numerous leases of which com@icovenants by the tenants to
keep the demised premises in repair and to mainmtamrance against specified
losses or damage. The landlord itself actuallyried the buildings under a block
policy which included subsidence damage. A claiaswnade on this policy fol-
lowing subsidence damage which included damagédmaérticular tenant's mai-
sonette.

The landlord sought indemnities from all tenantsaay out remedial work beyond

that which was covered by the insurance as theénswvere experiencing financial
difficulties. All tenants, other than the tenamtguestion, gave indemnities but the
tenant in question carried out the work himselfe $éught recovery of the cost of
that work from the landlord alleging an implied emant by the landlord to repair
the structure. There was clearly damage causdtiebgubsidence to the structure
which was caused from the insured risk. The ligfithe landlord’s obligation
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found to be implied was to simply lay out insuramenies to make good that
damage. Having done that, there was no other gréamimporting a further obli-
gation to carry out works of repairs not coveredtlgt policy. There was an ex-
press clause in the lease requiring the tenante-mperate with the landlord and
other tenants in carrying out repairs to the bliéthey became necessary.

However, the court refused to enlarge this covetm@n implied covenant on the
part of the landlord to repair. Even more reley#im court suggested that the cases
giving rise to a “correlative obligation” or casebere there was an obligation to
carry out work only appeared to come into effecemtthere was an obligation by a
tenant to pay a fixed sum towards the cost of dewgk. This was not the case
here. Although it was acknowledged tiBstrrett v Lounov& was binding on the
court, it was distinguished on its special facts.

Thus, there seems to be little enthusiasm in Alisteand the United Kingdom to
import a correlative obligation on the part of taedlord in relation to the covenant
to repair where there is no express obligation uheriandlord so to do.

X A FURTHER ALTERNATIVE: CAN THE LANDLORD’S FAILURE
TO REPAIR CONSTITUTE A BREACH OF THE COVENANT
FOR QUIET ENJOYMENT?

A covenant for quiet enjoyment on the part of thredlord is found in every lease.
If it were not expressed, it would be implied amatter of law arising from the
creation of the relationship of landlord and terfmts a general rule, the covenant
for quiet enjoyment operates to secure to the tethenenjoyment of the premises
for all usual purposes. However, the landlord woaidy be responsible for loss
suffered by a tenant if an act or omission of @medlord was shown to be a breach
of that covenarftt Certainly, there are cases of lessor liability fepair being
implied in the absence of an express covenantihese have generally concerned
situations where the landlord has been the commssol of a number of tenancies
in a multi-tenanted building and the landlord heigefl to ensure that an area of the
building under the landlord’s control, such as hef, has remained in good repair.
Specifically, the cases refer to the instancesatewdamage to a tenant’'s property
in demised premises caused by a failure of theldatdthrough negligence, to
ensure that a roof or a container holding watecammon property is water tigfft.
Martin’s Camera Corner Pty Ltd v Hotel Mayfair Bfds a recent iteration of this
principle where the landlord had no express ohibgato repair and liability was
imposed through a breach of the covenant for grigtyment.

7 [1990] 1 QB 348.

& Budd-Scott v Danigl1902] 2 KB 351, 356.

8 Martin’'s Camera Corner Pty Ltd v Hotel Mayfair LEti976] 2 NSWLR 15, 23 (Yeldham J).
8 Anderson v Oppenheimgr880) 5 QBD 602Booth v Thomafl926] Ch 397, 402-3.

8 [1976] 2 NSWLR 15.



638 DEAKIN LAW REVIEW VoLUME 9 No 2

In Hargroves, Aronson & Co v Hartoﬁé].ord Alverstone CJ conceded, in similar
circumstances to those above, that whilst no cavettarepair could be implied
against a landlord in respect of those parts ofptteenises leased to the tenant, it
would be implied in respect of other parts of thenpises. However, liability im-
posed upon the landlord because of disrepair, mtekpress obligation of the
tenant to address, has been imposed through thenaov for quiet enjoyment
largely in multi-tenanted buildings rather tharstand alone properties. Yeldham J
in Martin’'s Camera Corner Pty Ltd v Hotéllayfair Ltd® clearly equated loss by
the tenant through the negligence of the landlordnaintaining the fabric and
structure of a multi tenanted property with theetyf loss caused through breach of
the covenant for quiet enjoyment.

This argument was run unsuccessfully for the teimamR & A Becker Pty Ltd v
Cariste Pty Lt&° where the court had to determine whether the laddbo tenant
bore the responsibility to repair underground fizglks pursuant to the lease of a
service station. The service station was located 8hopping centre and the fuel
tanks supplying fuel to the station were locatetside the leased premises. The
tenant’s complaint was that the fuel was being aamated by water. The tenant
paid for the repair of the pipes so that they cagdrate their business and sought
reimbursement from the landlord who disclaimediligbunder the lease. Nothing
in the lease clearly allocated responsibility foe tepair of the tanks to either party.
Austin J found that, as nothing in the lease exgtyeisnposed an obligation upon
the landlord to repair the pipes, failure to reglh&m could not constitute a breach
of the covenant for quiet enjoyment by the landfSrtihe tenant countered this by
submitting that notwithstanding the pipes were pent of the premises, the failure
of the landlord amounted to a breach of the covef@nquiet enjoyment as it
impacted significantly upon the ability of the teh&o carry on the very business
that was permitted (and obliged) to carry on uriderlease. Austin J answered this
by stating:

While accepting that an omission can constituteeadh of that covenant,
[quiet enjoyment] | reject the submission that togenant implied an ob-
ligation on the defendant to repair any of the |n@s. Arguably, in the
circumstances, the covenant for quiet enjoymentligdpan obligation
upon the [landlord] to allow the [tenant] reasoeadtcess for the repair of
the pipes since the use of the pipes are necefsatiie conduct of the
[tenant’s] business, but it does not follow tha flandlord] impliedly un-
dertook an obligation through the covenant for geigoyment, to carry
out the repairs itseff
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That said the actual decision was ultimately bagsmh an interpretation of a defi-

nition in the lease which Austin J said indicathdttthe repairs were the tenant’'s
responsibility. However, his Honour’s reasoningeétation to the linkage between

the covenant to repair and the covenant for quigtyenent is of interest, but given

the final result not conclusive of a linkage.

Xl CONCLUSIONS

There are a great many commercial leases in witiehetare express covenants
requiring the tenant to keep and maintain the repiidemised premises. More
often than not, these same leases do not inclués@ess obligation on the part of
the landlord to undertake any repair, but purporexclude certain items of repair
from the tenant’s repair obligations. Given theuagstions of responsibility made
by esteemed members of the judiciary and a sigmfiocumber of practising law-
yers should this ‘common understandffidgie imported into all commercial lease
transactions? As the path to recognition of suctolsligation on the part of the
landlord has already been trodden in relation tdtisrenanted buildings, the ques-
tion arises as to whether policy requires the reitmp of such an obligation in all
commercial leases.

If such a term is not implied the question musvitably arise as to the effect of
making a tenant liable to repair and then excludiogpe particular types of repairs,
most commonly, structural repairs and fair wear t&ad. It is one thing to say that
a tenant is under no express obligation to undergaktructural repair in the event
that it is necessary, but it seems quite anothiegtto say that no one is really
responsible for the repair, and if the structurguiees repair, it is a matter to be
negotiated between the parties or paid for by #mart if the tenant wishes to
remain in the premises. However, where a party lease carries out work where
neither party are under an obligation to do soretti® no right of recoupment from
the other party. This is the case even where tidided benefits significantly from
work carried out by a tenatfit.

There is also the question raised by counsel fertémant inCarbure Pty Ltd v
Brile Pty Ltd®* but dismissed by the court, of a tenant, in condfolhe premises
being liable for personal injury which might occas a result of disrepair. As
Balmford J said, ‘the parameters of the duty okaaould not, in any case, corre-
spond with the terms of such a covendhtThat sentiment may well be right, but it

pipe resulting in loss of water by tenant was abheof the covenant for quiet enjoyment as there ava
obligation under that clause to maintain water suppthe premises).
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is likely to be a tenant who bears the burden giificant repair where premises do
not comply with other statutes, for example relgtio workplace health and safety,
or some particular industry standard, notwithstagdhere is an exemption in the
lease in relation to the type of repair requirethit instance.

The other curiosity is really to do with the drafjiof the clause. There would
appear no real reason for an exemption to be amedtan a lease in many cases. It
would be sufficient simply to expressly oblige teeant to undertake all repairs, as
the exemption is easily rendered meaningless. Mewry¢hat is not to say that in all
cases the results would be similar to the aboveralien decisions. In both cases,
the court was very careful to apply the rules netato the implication of terms in
contracts and not to completely deny the possjtitiat, in different circumstances,
a repair covenant might be implied against theltaxd

The notion of the correlative obligation does negra to have found favour in any
jurisdiction as a means of implying a repair coven&rom the point of view of
identifying obligations, the formulation iBarrett v Lounova (1982) Lidrelating

to implied obligations may appear to be rationathie sense that it might be point-
less to enforce a covenant where the enforcemetitabfcovenant would be of no
effect because someone else, viz, the landlordtad to do something or, put in
another way, discharge an implied obligation. Thetdrs influencing a court’s
decision would doubtless be, in the first instaribe, construction of the lease, but
if the cases are read closely, the nature of teenjzes, the expectation of the par-
ties at the time the lease may have been entetgdwhether or not the lease could
be satisfactorily performed on either side withtingt implication length of the lease
and nature of the tenancy would all be factors.s€heariables alone make it diffi-
cult to give predictable legal advice where theastan arises. Generally, it must be
said that there are probably stronger views agdirestimplication of covenant to
repair and this might initially be a guiding priplg. Although a tenant may be
expressly exempted from an obligation to underekertain type of repair, if the
landlord has no express or implied obligation tbtfie gap, then the liability to
repair will fall upon the tenant where the issuises during the currency of the
lease. It is submitted that a significant numbercofnmercial tenants would be
oblivious to this unspoken liability.

An obligation to undertake repair on the part @& Endlord may be implied where
the breach complained of by the tenant can alsthbeacterised as a breach of the
covenant for quiet enjoyment. This is likely to ogcsubject to the express terms of
any lease which may negate the possibility expyesstid dependant upon the
particular complaint. Where the want of repair #igantly contributes to the
difficulty or makes it impossible for the tenant ¢conduct their business in the
premises, then the case based upon a breach ob¥kaant for quiet enjoyment is
strengthened.
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Finally, and most tellingly, where there is doubtta any obligations in a lease,
express words should be used to clearly delinéatestructural repair obligation in
a positive manner and not merely leave it as ampken form repair obligation on
the part of the tenant. Otherwise, the exemptioy b® illusory. The authorities
certainly raise very real issues which are commtaep particularly when it is
noted that the two Australian casit v Hazin'* andCarbure Pty Ltd v Brile Pty
Ltd®™ were cases dealing with clause in the Standard Ihatitute in Victoria lease

agreement.
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