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[There are many different ways in which law andhnuiay be said to be related. It
is perhaps in the criminal trial that connectionstWween them are of most signifi-
cance. An orthodox way of describing a criminaltis that the criminal procedure
is seeking to establish the truth concerning soast pvent, and that success of the
procedure is measured by how close its outcomeerges with that truth. Crimi-
nal justice presents the community with challengliigmmas in this regard, such
as those arising from the notion of double jeopaithis paper discusses the Rawl-
sian notions of ‘imperfect’, ‘perfect’ and ‘purergcedural justice, and suggests
against Rawls that it is pure procedural justicattfest represents what we want
from a criminal justice system. Good procedure raakeod criminal law. A com-
parison is made with the writings of Habermas arasrier, and given that pure
procedural justice eschews transcendental trutbspes brief comments are made
on the convergence of that position with the reafrthe fictionall
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I INTRODUCTION

There are many different ways in which law andhtnuiay be said to be related, but
it is in the criminal trial that putative conneci®between them are asserted with
most heat and with most consequence. Criminalcgegpresents the community
with challenging dilemmas such as those arisinghfthe notion of double jeop-
ardy* and from the practice of eliciting confessionsngans of ‘sting’ operations.
An orthodox way of describing a criminal trial isat the criminal procedure is
seeking to establish the truth concerning some @eestt, and that success of the
procedure is measured by how close its outcomeergeg with that historical
truth. While the range of the aspects of an evleotiawhich truth is sought may be
highly circumscribed — perhaps limited to ‘guiltersus ‘innocence’ of an accused
person — the central place of truth-finding seepwue both practically and con-
ceptually.

The orthodox analysis sketched above is consistgntJohn Rawls’ description of
the criminal trial as exemplifying ‘imperfect prateal justice? In Rawls’ words,
‘The desired outcome is that the defendant shoalddzlared guilty if and only if
he has committed the offense with which he is abdifgFor Rawls, theorrect
following of the procedure may sometimes lead twe ‘twrong outcome’ which
arises ‘from a fortuitous combination of circumstas which defeats the purpose of
the legal rules® Most significantly, ‘while there is an independeniterion for the
correct outcome, there is no feasible proceduretwisi sure to lead to it.’

Rawls contrasts imperfect procedural justice with the one hand) ‘perfect proce-
dural justice’ and (on the other) ‘pure procedyumatice.” The former is exemplified

by one’s cutting of a cake in equal portions, vatie’s own slice to be chosen last.
In this kind of circumstance, Rawls argues, ‘thire&n independent standard for
deciding which outcome is just and a procedure anteed to lead to it.” Such

circumstances are in terms of practical signifieaffor example in the legal con-
text), ‘rare, if not impossible''The latter alternative — pure procedural justids —

characterised by the absence of an independeatiaritfor the right result, so that
justice is manifested (if at all) in the procedutself. Rawls’ example of pure

procedural justice is a fair and transparent sysiéimetting, where punters volun-
tarily participate in a wager with known probalidg of outcome.

! Charles Parkinson, ‘Double Jeopardy Reform: Thw Eeidence Exception for Acquittals’ (2003) 26
University of New South Wales Law Jourfi@B.

2 John RawlsA Theory of Justic€1973) 85.

% Ibid 86.

* Ibid 85. Also see Tom Campbeliustice(2™ ed, 2001) 98.
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What | wish to argue is that the criminal trialinsfact, in Rawls’ terminology, an
arena fopureprocedural justice: a situation in which procediaaness is all there
is. Itis not, that is to say, that the independessessment of the truth of a verdict is
apractical difficulty, even one of extreme proportions (asi&would not hesitate
to concede). It is rather that such independergsassent is an impossibility. | will
therefore wish to suggest (against Rawls) thatctraments he makes about pure
procedural justice apply to the criminal trial. Mprking hypothesis is that there is
no transcendental position from which to evaluagedutcome of a criminal trial —
the outcome is correct if the procedure is corriéate procedural justice is as good
as it gets.

The attempt will be made to draw connections wiih position of Habermasor
whom rule of law in general is a matter of procedljustice, not a matter of out-
comes as such. Indeed the re-reading of Rawls’ puoreedural justice is suggested
by the writings of Habermas. A focus on outcomésiigiabermas characteristic of
morality-based decisions; procedure, closely ietated with democratic legiti-
macy itself, is the stuff of justice. One purpo$éhis paper is thus to examine in an
exploratory manner the implications of Habermassifion for criminal justice, not
an area of law that Habermas has discussed inl.deiaie generally, in making
these claims it might be said thapr@gmaticapproach to truth has been adopted. It
is therefore of considerable relevance to examfieerécent writings of Richard
Posnet on the pragmatic approach to legal decision-makfagner’s illustrations
tend to be drawn from the civil law of torts, ofntact and of (US) constitutional
interpretation so that examination of criminal lssxan important test for his claims.
It will be argued that Rawlsian ‘pure procedurastice’ when treated (contra
Rawls) as applicable to criminal procedure, coneergsefully with Posnerian
pragmatism.

Apart from exegesis, concrete claims are being racha here. The outcome of a
criminal trial is the ‘right answer’ as long as thecedure has been correct. Proce-
dures may be changed and there is probably lidleses to a notion of ‘perfect’
adherence to criminal procedure (for example iati@h to procedures on hearsay
evidence). Indeterminacy in relation to ‘guilt’ ‘@mnocence’ is not to be substituted
by a spurious determinacy of process. But the foisiéo be taken seriously, as a
matter of principle not of mere convenience. Ashvilie celebrated Azaria Cham-
berlain case in Australia’s Northern Territory sogears ago, it is entirely proper
for journalists and members of the general pulblidgwyers off-duty) to seek other
kinds of truth about real events, but it is th&takthe criminal process to establish
its own, procedural truth — the truth of outcomeleBned by Rawls as ‘pure proce-
dural justice.’

Finally, there are some significant ways in whibfs tapproach to criminal justice
converges not only with the methodological claim$osner and of Habermas but

® Jurgen Haberma8etween Facts and Norms: Contributions to a DisseuFheory of Law and Democ-
racy (1996).
® Richard Posnet,aw, Pragmatism and Democra¢3003).
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also with what may appear a different realm altbget- the domain ofiction.
These connections will be explored in the finakisec

Il RE-WRITING RAWLS

As noted above, Rawls has contrasted the formsticg he considers appropriate
to the criminal process (‘imperfect procedural iges) with what he calls ‘pure
procedural justice.” A fair system of betting ilttetes pure procedural justice. As
long as the procedure is agreed to, tossing aaodnawing straws generates a just
outcome in a manner that cannot be validated aalithated independently. Thus
for Rawls, the distinction between imperfect praged justice (eg the criminal
trial) and pure procedural justice (eg fair gamgiis that in the former there is an
independent criterion by which to judge the outcomalbeit a criterion which
cannot be perfectly articulated to a proceduris #rgued hereagainstRawls) that
the description Rawls gives of pure procedurali¢gastan be applied aptly to crimi-
nal justice as properly understood.

Thus it might be said (a) that it is by recoursetpublic system of rules’ that the
legitimacy of claims are established; (b) that ‘toerectness of the distribution is
founded on the justice of the scheme of cooperdtimm which it arises’; and (c)
that ‘a distribution [that is, an outcome] cannet jodged in isolation from the
system of which it is the outcome or from what indisals have done in good faith
in the light of established expectatiofs.’All of these comments, it is argued,
accurately and helpfully apply to criminal justidée procedures which are its core
are essentially social practices, as all threestahts emphasise. They constitute a
scheme of cooperation, in which not only the offi@and legal representatives but
also the accused person, the public and the widemanity may be said to be
collaborating. ‘Established expectations’ sums il ¥he ongoing effectiveness of
the procedures of criminal justice.

It may be observed that comment (b) above refetbedjustice’ of the scheme of
cooperation. This is no appeal to metaphysicsrdoall that Rawls’ own reference
in this phrase is to the situation of fair bettiii¢pe justice, such as it is, is immanent
in the process: it is a fair process, not a protessreminds us of an ideal of jus-
tice. In applying Rawls’ comments to the criminasbtice situation then, as essayed
here, no transcendental sense of justice needdegaglded. Of course, Rawls’ own
take on criminal justice involves an appeal tokimal of liberal world-view that he
posits in general, with its presumptions of eqyadis if derived in the ‘original
position.” But in his brief account of pure procealyustice Rawls has given us an
escape-hatch from the paraphernalia of the originaltion and the ‘veil of igno-
rance.’” According to the present re-writing of Reyvthe community can inspect the

" Rawls, above n 2, 88. To emphasise, Rawls’ wordsirtended by him to describe pure procedural
justice but not to be applicable to the criminatijce system.
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legal system with its eyes open, fully aware ofiattnequities of distribution and
of opportunity, and can adjust the system as it $ieeThere is no necessity to
construct the legal fiction (as it were) of thegimal position with its deliberative
hunch-making about least risky future scenariosoAgnother problematic aspects,
the original position raises some similar issueth®entrenching of constitutichs
for in both cases, a kind of legitimacy is asseffiadthe constraining of future
generations, albeit the constraint in Rawls’ casa conceptual rather than a statu-
tory one. Conceptual entrenchment (or other kindwndationalism it might be
saidf) plays no part in the notion of pure proceduratie®® All is up for grabs at
least in principle. This is not to say that the itamng and reform of law is effi-
cient or even satisfactory, but that the barrierthis are practical and thus contin-
gent ones rather than necessary ones.

Rawls’ notion of ‘quasi-pure procedural justice’ostd be noted at this point.
‘Quasi-pure procedural justice’ refers to a chamastic of legislative (not court-
room) process. Rawls acknowledges that considenatdterminacy is involved in
legislation, which despite this (intrinsic) operdedness can still be said to be just.
The justice is of a procedural nature, such traatsl and policies are just provided
that ... the legislature, in ways authorized by & gasstitution, has in fact enacted
them,™ but the level of procedure is institutional nodigial. It might be thought
that in noting this ‘quasi-pure’ procedural chaeadaif legislation Rawls is opening
the way for a procedural approach to criminal festbut Rawls’ reference to a ‘just
constitution’ is a significant qualification to thguasi-pure procedural form of
justice even at the legislative level, and themedasndication of Rawls doubting his
categorization of criminal justice as imperfectte than pure) procedural justice.

11 HABERMAS AND THE LEGITIMATION PROCESS

The third cited phrase from Rawls, above, thati&ribution cannot be judged in
isolation from the system of which it is the outehdirects us towards Jurgen
Habermas. Habermas has been concerned througlsoatitings with institutional

structure in relation to societal communicationst8ynic thinking, such as that of
the sociologist Luhmann, underpins much of Habetraaalysis of social media-
tion and civil society although Habermas takes t¢aravoid a holistic or totalistic
analysis of society? ‘law is not a narcissistically self-enclosed syst&® Some-

8 Jeremy Waldronl.aw and Disagreemer(.999)259; see also Jon Elstéilysses Unboun¢2000) 92.

° Richard Rorty, ‘Human Rights, Rationality, and Seentality’ in Obrad Savic (ed)The Politics of
Human Right$1999) 67.

% Rawls’ third kind of justice, the perfect procedljustice of cutting up a cake, itself relies ohat
might be called conceptual entrenchment (of ortlxodlestern logic etc), but of course Rawls has not
suggested that this kind of justice has any pralc{and at the same time significant) relevandawo

" Rawls, above n 2 201.

2 Kenneth Baynes, ‘Democracy and RechtsstaatHabermas'saktizitat und GeltungBetween Facts
and Norm} in Stephen White (edfhe Cambridge Companion to Habern{a895) 201, 214.
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what hard to pin down or to encapsulate, partlyabee of his insistence on the
institutional complexity of modern society, Habestas nevertheless ensured that
certain traps are avoided. While strongly influehbg Marxist traditions of analy-
sis, with its concern with the dynamics of conftigt interests and of conflicting
knowledge, Habermas avoids the dogmatism and pastisp of Marxist scholar-
ship* He also eschews other forms of dogmatism incluthiegappeal to idealist or
narrowly positivistic traditions.

In turning his attention to law, Habermas states &hdiscourse theory of law ‘con-
ceives constitutional democracy as institutionalizi.. the procedures and commu-
nicative presuppositions for a discursive opiniamd will-formation that in turn
makes possible legitimate lawmakirtg.Habermas describes Rawls’ project as
being located in a ‘social-contract tradition ofisaal natural law*® which over-
looks more than a century of social scientificigtie of law. Rawls has failed in his
attempt to bridge the chasm between ‘ideal themaktiemands and social facts.’

Habermas argues in general that legal procedurergis just outcomes if properly
located within a democratic system. Thus

[P]rocedural norms regulate participation and tiseribution of roles in dis-
cursive processes of opinion- and will-formatiordiscourses for making
and applying law can be socially expected in speplfces at specific
times.®

Habermas does not make specific commentsraminal law, but in relation to
courtroom process generally he observes:

The legal procedure ... demand[s] timely, unambiguand binding deci-
sions. This is because legal procedures allow omeanitor adherence to
procedural norms from an observer's perspectivaisTthe legal code
gives a socially binding character to proceduraliyrect results; it sup-
plies a procedural rationality of its own that canpates for the weak-
nesses of its complement, the procedural ratignaliterent in the process
of argumentation. Legal institutionalization thusstthe sense of grafting a
quasi-pure procedural justice, as Rawls puts itp aliscourses and their
imperfect procedural rationality. In this way tlugic of argumentation is
not frozen but put to work for the production oasenable decisions hav-
ing the force of law?®

1 Habermas, above n 5, 461

1 James MarshUnjust Legality: A Critique of Habermas'’s Philosgpbf Law(2001). Also see Tom
Campbell’'s comparison of Habermas with Adam Sn@ampbell, above n 4, 234.

15 Habermas, above n 5, 437.

' |bid 56.

7 Ibid 64.

%8 |bid 178.

* |bid 178-9.
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Habermas’ reference is to Rawltpiasipure procedural justice (discussed above)
rather than to (‘actual'?) pure procedural justiae,is being proposed here. Cer-
tainly Rawls’ sense of institutional legitimatiornf ¢egislation converges with
Habermas.” But compared to Rawls, Habermas seenme midling to press the
relevance of (some variety of) pure proceduraligesto the courtroom and not
merely to the parliament. And in a remark that rilgave been made by Posner,
Habermas comments that ‘only the reformist pathriaf and error remains both
practically available and morally reasonaffe.’

AV POSNER’S PRAGMATISM

Richard Posner has explored a pragmatic approdawton many writings. Thus in
The Problems of Jurisprudenbe emphasizes a preference for ‘shaping the future
rather than ‘maintaining continuity with the pasStElsewhere Posner has observed:
‘Ever since Socrates there have been influentiakérs who were skeptical about
the capglzcity of legal reasoning to deliver someghivat could reasonably be called
“truth.”

It is in Posner’'s more recehaw, Pragmatism and Democratlyat the approach is
systematized, defended, and compared more expreihlpther approaches. It has
been remarkable for some while that Posner's apprb@as been the most rigor-
ously materialist of any contemporary jurispruderfesner’s focus on an interest-
based analysis of law has in this sense, if paiadiyy, displaced Critical Legal
Studies as the (albeit distant) heir to a Marqiraach to law. Consistent with his
materialist approach, Posner now urges that a tighvygoing pragmatism be im-
plemented. Legal pragmatism for Posner is abovea aéscription of the current
practice of societies like the USA: it is not ieetf the normatively best systdout
court®® Legal pragmatism is not the same as consequientialthough it is closer
to utilitarian positions than to deontological onéisvalues reasonableness and
systematicity, but not above everything, and itsstmeentral characteristic is its
resistance to dogmatism.

Posner is clear that the role of philosophy in¢bartroom is very limited, so that
pragmatism as technical philosophy is not of cémwacern to him. Contemporary
pragmatic philosophies such as those of HabermadRanty are no more relevant
in a direct sense than those of Pierce or J&Mm&osner is interested in what prag-
matism does, not what it says. Somewhat like SyaRlsh, who has emphasized
that law involves the practical rather than theotb&cal (‘Throw strikes and keep

2 |pid 57.

2 Richard PosneiThe Problems of Jurispruden¢990) 28.
22 Richard PosneQvercoming Law1995) 2.

2 posner, above n 6, 94.

* |bid 41.
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'em off the base$®), Posner deflates the pretensions of his profasgiocording to
Posner, the judge ‘should try to make the decigtai is reasonable in the circum-
stances, all things consideré®l.Dworkinian principles of integrity are rejected.
Posner continues, ‘Difficult legal questions termt to have “right” answers in a
sense that Plato would recognizéinstead, law is more Avristotelian, friendly to
persuasion, to rhetoric, and to the empirical. Asrfer comments in discussing
Dewey, the pragmatic approach asserts and dedisawitorld in which ‘truth’ is
‘always just out of reaci® Pragmatism is inevitably (but pragmaticaljyDarwin-
ian, says Posner, so that truth can never be nmare empirical and practical, a
working solution to an ecological problem ratheartha connection to a higher
plane.

Posner outlines a series of characteristics ofjal lpragmatisni° many of which
are of general if not of specific relevance to phesent discussion. Thus for adjudi-
cation, ‘the ultimate criterion is reasonablenes®llowing past decisions is ‘a
(qualified) necessity rather than ... an ethical dbtyt at the same time ‘there are
bound to be formalist pockets in a pragmatic systéredjudication.’ Later Posner
comments on differences between US and (ContineEtalopean legal systems,
noting that the higher degree of specializatiothim latter gives rise to the sharing
of ‘the premises of analysis and decision’ by thepecialists, ‘enabling them to
derive conclusions by logical process&sPosner’s examples of specialized courts
in Europe are labour courts and criminal courtsthed Posner’s approach to crimi-
nal justice may tentatively be extrapolated froresth comments. While Posner
does not discuss procedure as such, as constitatipggmatic methodology for
decision-making, it seems entirely consistent vaighapproach that procedure take
that role at least insofar as this displaces stamdental truth-seeking.

There are definite convergences with Habermasuggested by Habermas’ cited
words above (‘the logic of argumentation is notzéwo but g)ut to work for the
production of reasonable decisions having the fafceaw’).>* Posner concedes
that ‘pragmatism has no soul; it has no roots imcepts of justice or natural law; it
has nothing to set against public opinidhSuch self-deprecation may be more
than a little rhetorical but the point is made.i@@nal) law surely cannot be about
‘did he really do it?’

% stanley Fish, ‘Dennis Martinez and the Uses ofdFfiein Doing What Comes Natural(1989) 372;
see also John R Morss, ‘Who’s Afraid of the Big Bagh? Rethinking What the Law Wishes to Have’
(2003) 27Melbourne University Law Reviel®9.

% posner, above n 6, 73.

" |bid 83.

%8 |bid 103.

2 presumably, just like a Darwinian species, onltilsomething better (more successful at doing the
same things) comes along — which could be very,smonot, or never.

%0 posner, above n 6, 59-60.

% Ibid 95.

%2 Although it must also be noted that Posner has/‘lille sympathy’ for most of Habermas’ work, ¢bi
27.

* |bid 94.
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Vv FicTION

It may therefore be suggested that criminal jushigerates without external valida-
tion — its ‘truth’ must be defined in its own ternfoper procedure is the only route
to proper outcomes. It would seem that bringingdtiminal trial into the sphere of
Rawlsian pure procedural justice in this way atsame time brings it much closer
to the fictional realm in which, likewise, validitg derived from coherence rather
than from transcendence. The link from Posner &rthe of fiction is of course
made easy by his own writings on those connectfaithough Posner's lines of
thought on the connections between law and liteedtave gone in other directions.
Clearly, inThe Hound of the Baskervillethere is no serious point to the question
‘Yes but did Stapletomeally do it?’ There is no outside reference pdmit might
be suggested then that the same attitude is reluitthe real-world criminal trial: a
decision is required in internal terms.

The step from procedure to internal coherence dclion needs more scrutiny.
The relationship may be at best an analogy. Howeaeerelevance of the compari-
son is supported by a consideration of the fictigmablem in the teaching of law.
Clearly, the fact scenario of any real case mayafygropriated by a lecturer in
criminal procedure or in evidence in an Australiaw School, as a teaching or an
assessment instrument: varying some facts or intiod new ones, rendering the
real hypothetical. This problem-based method oftigey and of assessing is well
established and there is every reason to thinKdti&ve. Such hypothetical prob-
lems may of course be derived from the combinatiba multitude of real cases,
rather than derived directly from one, or they nbh@yinvented by the imaginative
law teacher on the basis of theoretical or metragioal issues. The epistemologi-
cal category seems the same: we are clearly desgrifiction.” As such, and
whether or not the Law School teacher indulges limlerself by inventing amus-
ing names for the major characters in the probkemigtressingly common failing),
the law-teaching problem is of the same genr@tes Hound of the Baskervilles
Hamlet and other crime stories. The hypothetical (pedagd) legal problem may
therefore be said to be identical with a realdigal problem not only in form, but
also in epistemological status. Legal decision-mgkivolves problem-solving in
circumstances where there is no (external) rigltwan. The teaching problem,
where grades are at stake, is on all fours withré¢la&life problem, where freedom
is at stake. This may be welcome news to the laehter because it validates her or

3 Richard Posnerl.aw and Literature(rev ed, 1998); also in Posner, above n 22, 491lad@nand
literature, see Richard Edney, ‘Literary Conceptsl ¢he Plea in Mitigation’ (2004) ®eakin Law
Reviewl83.

* The question can certainly be asked as to wheStapleton’s guilt is convincing in terms of the
content of the tale; his questionable prospectshb&ining his hound-assisted Baskerville inherieanc
presents a ‘formidable difficulty’: Arthur Conan Ble, The Hound of the Baskervill§®enguin ed
1982) 173. But this difficulty is still within thstory-world.
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his everyday use of hypothetical problems as sitimna— working through such
problems really does provide perfect training fa teal thing.

An example may be taken from the area of juvenistige to further illustrate the
possible interrelations of the fictional and thetfil in legal discourse. The exam-
ple arises from the inclusion of fictional examptéguvenile crime in discussions
of the forensic role of demeanor. Specifically tte&im has been matfethat appar-
ent remorselessness in young offenders is to leepirgted entirely differently from
remorselessness in adult offenders because of segpdevelopmental effects.
Duncan’s argument brings together real exampleteefiage murderers, and fic-
tional examples.

Given the analysis above, in which the orthodoximiton between fictional and
factual is problematised, Duncan’s method shouldb@disdained without some
further consideration. The major difficulties wifbuncan’s claims concern and
arise from the status of supposedly scientific ifigd on human developmentz
findings from developmental psychology on the cbimastics of the human ado-
lescent. For Duncan, such scientific claims provelgitimacy for both kinds of
examples. That is, both factual and fictional ex®if adolescent human conduct
illustrate and/or reflect the underlying truthsragiestablished by a scientific psy-
chology. Thus Duncan’s amalgamation of factual ficiibnal examples does not
serve to challenge the distinction in any serioay w rather, it serves to subordi-
nate both (legal) fact and fiction to scientificfaQuite explicitly, Duncan portrays
the purpose of a criminal trial (of a young pergorthis case) as being to ‘reveal’
‘the real child.®” A sense of truth of a transcendental kind (redativthe mundane
outcome of the legal procedure) is presupposed,gnedtly different from the
independent criterion in Rawlgerfectprocedural justice. What is suggested here
in contrast to this, is that as with the analy$iewe, the better account is one that
foregroundgure rather than perfect procedural justice.

% Martha Grace Duncan, “‘So Young and So Untend&&morseless Children and the Expectations of
the Law’ (2002) 102Columbia Law Reviewt469; John R Morss, ‘Rosencrantz and Guildensaeen
Nevertheless Dead: The Hypothetical Adolescenderioice Hamlet and the Contested Remorselessness
of Young Offenders’ (forthcoming).

%7 Duncan, above n 36, 1526.
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VI IMPLICATIONS AND QUERIES

As Posner has commented (in a relevant discussi@amus’L’'Etranger), ‘[tlhe
law has its own purposes, which are not those yéhadogy.®® The same attitude,
it might be said, is required in the real-worldnanal trial. Instructions to a jury
might need some careful re-consideration if thiggestion were to be adopted.
However the proposal is not entirely far-fetchetlere is a present understanding
that in some situations even though a jury maydseinced of a person’s guilt they
recognize that there just is not enough evidencipport a conviction. Juries will
often, quite properly, be correspondingly diredatethat the operational meaning of
the criminal standard of proof (‘beyond reasonaiebt’) must be explained to
them. This approach is pragmatic, in Posner’s searséwould seem to corroborate
the proposal that the criminal trial is in Rawlgrinology, an arena for pure
procedural justice.

This proposal is undoubtedly problematic. Sevenati& of difficult question may
be identified. First, if procedure is not to be leated against transcendental crite-
ria, how are we to tell good from bad procedurgitdicedural fairness is all there is
then there seem to be no guidelines for evaluaifoparticular regimes. To put it
starkly, what would be wrong with tossing a coirdezide the outcome of a crimi-
nal trial? Second, if procedure is the only mafberlegal interest, what happens to
the notion of miscarriage of justice as if (starklgain) a convicted murderer’'s
victim turned out not to be deceased after all@olfrect procedure was followed,
should the conviction (and appropriate sentenceytamd?

The answers to these criticisms of pure procedimalin criminal justice are interre-
lated. The central issue in pure procedure, agithescby Rawils, is that the method
has been knowingly agreed to by the relevant ppatits ahead of the implementa-
tion of the procedure in a particular case. Tossirgpin would be unlikely to be
accepted by all relevant participants in a wesfernindeed eastern) court of law,
given that court processes are embedded in a cartipgeie of sociocultural prac-
tices including apprenticeship and reporting. Bissing a coin is not in itself a bad
procedure. For crimes where detection and bringpntgial are inherently probabil-
istic (such as vehicle speeding/drinking offencéshpight not be entirely inappro-
priate. It would be less unfair than the unconéwlhappenstance of drawing a
savage rather than a lenient magistfat&nother comment that might be made on
stochastic procedure is that the happenstanceatbf (pich or poor; ‘indigenous’ or
not) has often been entirely acceptable to comnasnés the basis for differential

3% posner, above n 34, 44. Also see Edney, above a 3dmewhat harsher view than Edney's of the
relationship of law to literature is being proposedhe present paper.

% Tom Campbell has commented that ‘One does not haw a retributivist to be disturbed by the
analogy between criminal law and a lottery”: Camplebove n 4, 148; yet it is sometimes through
disturbing analogies that innovative ideas emerge.
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treatment such that the replacement of a nepotistione with a meritocratic re-
gime calls forth the cry ‘That's not fait”

The issue of miscarriage of justice suggests aereal criterion against which to
measure procedure in a given case. Yet for a seppospse to come back to life
(so that murder cannot have been done as foundcomeiction) raises issues no
different in principle to issues raised by confessi At first blush, a confession
may seem to cut through the procedural dimensierhgps confirming or contra-
dicting the procedural outcome but most signifisanbbviating procedure: as it
were, ‘Go direct to Jail: Do not pass Go.” Studenftghe law of evidence soon
however come to recognize the naivety of that amgrothe law of confessions is
fraught with the difficulties caused by induced fe@sions, confessions obtained as
a result of breaches of an arrested person’s riggidisso off! The effect of confes-
sion is governed by procedure. Similarly, for a dairvictim to come back to life,
or to reappear having been presumed dead — asnanCboyle’sThe Norwood
Builder— would not of itself challenge a conviction. Ottfyough procedure (is this
alive person really the same as the person presdee? Might he be an impostor
or a clone?) will the earlier result be overturn8uhilarly, ‘perverting the course of
justice’ is a procedural matt& However dramatic, real-life events will only hawve
legal effect to the extent they are appropriated lggal process.

Clearing away the Rawlsian presupposition of ‘infipetr procedural justice’ as the
paradigm of criminal law would at least clarify theblems. Justice as pure proce-
dure turns out to be a powerful idea. Posner hasoceed us that pragmatism ‘has
no soul’ and the recognition that justice is murgjaven banal, is likewise some-
thing of a come-down. The law does the best it edrat more could it hope to do?
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