THE TRAGICOMEDY OF THE
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I INTRODUCTION

Ideally, the introduction to this article would ¢aim two photos. One would be a
photo of Lunada Bay. Lunada Bay is a rocky, hdrsesshaped bay below a green
park in the Palos Verdes neighbourhood of Los Aemyellt is a spectacular surf
break, offering long and powerful rides. The otpkotograph would be of horrific
injuries sustained by Nat Young, a former worldfisigr champion. Nat Young was
severely beaten after a dispute that began aggamant over who had priority on a
wave. These two images would help a non-surfeerstand the stakes involved
when surfers compete for waves. The waves theeselwe an extraordinary
resource lying at the centre of many surfers’ livéhe high value many surfers
place on surfing means that competition for crowaeates can evoke strong emo-
tions. At its worst, this competition can escalaieserious assaults such as that
suffered by Nat Young.

Surfing is no longer the idiosyncratic pursuit oraall counterculture. In fact, the
popularity of surfing has exploded to the point vehi¢ is not only within the main-
stream, it is big businedsAnd while the number of surfers continues to éase,

“ Law Clerk for Chief Judge William K. Sessions, dif the United States District Court for the Distri

of Vermont. J.D. Yale Law School, 2004. | am gfak to Jeffrey Rachlinski, Robert Ellickson, An-
thony Kronman, Oskar Liivak, Jason Byrne, Briarz§érald and Carol Rose for comments and encour-
agement. | also thank Chris Brewster, Mike Sissmu Marcus Sanders for generously sharing
documents and their time.

* For example, roughly 900,000 people (out of a fafion of approximately 20 million) surf regularly
in Australia alone. SeBrian Fitzgerald and Geoffrey Clark (eds), ‘Lawtb& Surf Forum Number 2’
(2002) 6Southern Cross University Law Revi@d8, 324 (commentary by Melanie Mott) (hereinafter
Surf Forum 2). Moreover, the United States sumfigeent and apparel industry generates approxi-
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the number of surf breaks remains constant. Thumyding and conflict have
increased. Publicity surrounding high profile ohemts, such as the assault on Nat
Young, have started to change the image of suffiliis new image of surfers has
even reached Hollywood. Two recent moviBkje Crushand Point Break both
included scenes of violence in the surf.

Despite the popularity of surfing and the high eathat surfers place on waves,
there is almost no state intervention in how waaresdistributed among surfers. In
the place of state intervention, surfers have dpes a complicated set of norms or
rules that govern behaviour in the surf and prjoater the waves. This article

considers the informal norms that govern surfinthese norms offer a rich and

important case study in how a valuable resourcebeashared between millions of
people with no state intervention and relativettidiconflict.

In Part Il of this article, | explain the basics sirfing and review the resource
management issues facing the surfing communityPalrt 1, | briefly review some
of the literature about social norms and identhgdretical issues that my case
study may help illuminate. Part IV examines thepmrative norms of surfing in
detail. | find that a similar set of norms has egee around the world. | suggest
that these norms are directed toward efficiencylan allowed surfers to success-
fully manage their ‘commons’ despite the fact tthet surf community as a whole is
very large and is not close-knit.

In Part V, | turn to the darker side of surf cutusurfer localism. Localism in-

volves an alternative set of norms that have ardesertain surf breaks around the
world. At it worst, localism seeks the outrighttlision, through violence, of non-

local surfers. Part VI investigates responsetalism. These responses follow
some of the strategies suggested by commentator®ions and the law. These
include attempts to reinforce the cooperative noofsurfing, the enforcement of

existing criminal law and an attempt to pass adawminalising surfer localism.

mately $1.8 billion dollars in revenue every yegee Duncan Campbell, ‘Surf Wars Hit California’,
Guardian Unlimitegd 12 March 2002,
<http:www.guardian.co.uk/elsewhere/journalist/stdry792,666039,00.htmI> at 24 October 2003.

2 See, for example, Paul McHugh, ‘Surfing’s ScaryldLocalism’ Intensifying at Ocean Break3he
San Francisco Chroniclel5 May 2003, C11; Duncan Campbell, ‘Californidi€@o Step in to Stop Surf
Wars’, The Guardian10 June 2002, 14.
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I SURFING AND THE STRANGE
EcoNoMmICS OF THE SURFERS' COMMONS

A So what is this surfing thing anyway?

A grasp of the basics of surfing is essential kefome can understand surfing's
unwritten norms. Most of the norms of surfing erpressed in ‘surf-speak’. Thus,
this subpart contains an introduction to surfingl asurfing terminology. This
subpart should be skipped by any reader alreadifigawith the sport.

The first thing to note, is that surfers preferitte along the sheer face of a wave as
it breaks behind them. By riding along the facdlaf wave, surfers reach greater
speeds and harness more of the wave’s power thaplysriding the ‘whitewater’

or ‘foam’ of a wave that has already broken. Aerid usually more thrilling if the
surfer is as close as possible to the breakingosefr ‘curl’) of the wave as he or
she rid%s. The surfer closest to the breakingosedf a wave is said to be on the
‘inside’.

The spot at which a breaking wave can first be kaigycalled the ‘peak’ or ‘take-
off zone’. A wave is known as a ‘right’ or a ‘leflepending on the direction in
which it is ridden from the pedk.Some peaks offer both lefts and rights while
others only break in a single direction. On atigteaking wave the surfer furthest
to the left would be on the ‘inside’ and visa-versdhe group of surfers congre-
gated in the area around the take-off zone or geaken called the ‘lineup’.

Surfing breaks can be divided into two further gatées. These are point breaks
and beach breaks. Point breaks, as the name ssigge=sak at points. Most point
breaks break over a rock shelf or a reef. Theseaksrusually have a single peak
with a stable position. Thus, the competitiond@ves tends to be far more intense
and focused at point breaks because surfers mat#e jor position within a small
area. Beach breaks tend to have multiple andtilsgifpeaks. This means that
surfers at beach beaks do not have to congregatesiimgle small area to compete
for waves. Generally, point breaks offer bettet Emger rides than beach breaks.

Sometimes a long ‘section’ of a wave will breakatlbnce making it difficult for a

surfer to ride along the face. Skilled surfers daal with this problem by racing
along the face and beating the section beforeciitsr or by moving down the face
and around the front of the broken ‘section’. Thiguld be called ‘making the

section’.

% As will be explained in Part IV, a central normsafrfing is that the surfer on the inside has fijor
over a wave.

* The direction is determined from the perspectifi@oking from the wave toward the shore.

® For a more detailed description (and excellengmdisns) of the mechanics of surfing and surf breaks
see Kent Pearsosurfing Subcultures of Australia and New Zealéh@i79) 134-40.
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Modern surfers ride a variety of different surfftraThe differences between these
craft (and the status of those who ride them) alevant to understanding surfing
norms. Most surfers ride standing up on fibregigsboards. These surfboards
are divided into ‘shortboards’ and ‘longboards’ho8boards allow more manoeu-
vrability and are better suited to steep, powewales. Longboards are less ma-
noeuvrable but are better suited to riding gentsaking (or ‘mushy’) waves. As
they have more flotation and paddle speed, longlsoalso allow surfers to catch
waves further out from shore. Thus, many surfees that longboards can offer an
unfair advantage in the competition for waves.

Other surfers ride bodyboards, surf-kayaks and ve#i®@ Bodyboards are small
foam boards and are usually ridden prone. Wave-ahkd surf-kayaks have much
greater paddle speed than all other surf craft.was the case with longboarders,
this natural advantage can create tension andicohfBodyboarders and wave-ski
riders are often considered to have lower statars those who ride more traditional
surfboardg.

Some other terms of surf slang are worth knowilgung surfers are often called
‘grommets’ or ‘groms’. Incompetent surfers areidied as ‘kooks’. Finally, don’t
forget that surfing is a lot of fun.

B The Economics of the Surfers’ Commons

Hardin’s classic fable of the ‘tragedy of the cormsioinvolved the over-grazing of
a communal pasture.According to Hardin’s story, livestock owners malways
have an individual incentive to add to their hezdlen if the pressure caused by the
additional animals will reduce the output of thenounity as a whol& This
analysis can be generalised to other common ressusach as fisheries or national
parks, because individuals will have incentivesveruse any resource open to the
public* Moreover, individuals may not have an incentigeirivest in an open
resource if the public at large will snag the bésebf this investment Thus,
common resources may suffer from both overuse aertinvestment leading to
waste and inefficiency.

The surfers’ commons is different from a fisheryaocommunal pasture, however.
In fact, it is not even immediately obvious if thés such a thing as ‘over-surfing’.
Over-fishing today can lead to no fish tomorrowmitarly, over-grazing can cause

® See Part IV(B)(1).

’ See ibid.

8 See Part V(B).

° See Garrett Hardin, ‘The Tragedy of the Commong6g) 162Sciencel243, partially reprinted in
Robert C Ellickson, Carol M Rose and Bruce A Ackamfeds)Perspectives on Property La{@ ed,
1995) 132.

% see ibid.

" Ipid 134.

2 See Carol Rose, ‘The Comedy of the Commons: CysBammerce, and Inherently Public Property’
(1986) 53University of Chicago Law Reviefll, 712.
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a pasture to be almost useless for future seadonreontrast, today’s surfers cannot
change tomorrow’s waves. There may be good sumbtmow no matter how
crowded the waves were last week. Thus, overcmgvdi a surf break does not
have the kind of long-term consequences causeddryise of other resources.

Similarly, there is no threat of under-investmenthe surfers’ commons. Surfers
are at the mercy of geography and meteorology. sizeeand direction of swell and
the physical features of the coast facing the sdegiérmine the number and quality
of waves available. Thus, there is very littlefets can do to improve the quality
of surf breaks. Atrtificial reefs have created aamumber of new surf breaks.
However, these breaks are very expensive andiitligely that the development of
artificial breaks will play a significant role irusing’s future** Essentially, the
number of waves available is independent of howdlseurce is managed.

So, how can surfers overuse or under-invest i teehmons? The key to answer-
ing this question is the premise that the mostieffit way to manage a surf break is
to ensure that as many waves as possible are sanmtethat each of these waves is
surfed by a single surfer. Obviously, any wave thaes unsurfed is wasted. Also,
only one person should ride each wave. It isdas lenjoyable to share a wave as
the presence of another surfer limits the abilityrtanoeuvré® More importantly,
the risk of collision makes sharing waves unsdfbus, there is a consensus among
surfers that only one person should ride each wdmdact, this is probably surf-
ing’s most universal noritf. Overall, surfers will under-use their commons mhe
ever they waste an available wave and they wilkwse their commons whenever
more than one surfer rides a wave.

Surfing can be considered a kind of mixed-motivenga Mixed-motive games are
games in which the players have a common interesbordination even though
they have some conflicting interesfs.In a simple coordination game the players
have an interest in coordinating their behavidurFor example, drivers have an
interest in coordinating which side of the roaddtove on. Drivers may not care
which side of the road is chosen as long as alletsi coordinate and choose the
same side. Mixed-motive games add an elementrdficioto a coordination game.

The Hawk-Dove game is an example of a mixed-mogame that is useful for
modelling the choices faced by surfers. McAdanmesents the following example
of a Hawk-Dove game. In the game ‘the most delralitcome comes from

% See Nat Young, ‘Surf Rage’ in Nat Young (e8urf Ragg2000) 208, 212-214.

 The artificial reef at Cottestloe in Australia tapproximately US$1 million. See ibidMoreover, the
artificial reef (which happens to be the closesf break to my Australian home) rarely breaks veeitl
local surfers generally consider it to be a failure

5 Midget Farrelly, a world surfing champion in th@6Ds, wrote ‘if there is another fellow on the wave
have to think about five things - myself, the bgatte wave, him and his board. . . . [i]t just thus
things up and is no fun at all.” Midget Farrelljhe Surfing Lifg1965) 17-18.

® See Part IV(A)(1).

 See Richard H McAdams, ‘A Focal Point Theory opEsssive Law’ (2000) 8¥irginia Law Review
1649, 1672-76.

*® |bid 1654-58.
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playing Hawk against Dove (here providing a utildf 2), followed by playing
Dove against Dove (1), playing Dove against Hawk édd playing Hawk against
Hawk (-2).2° Figure 1 illustrates this game.

Dove Hawk

Dove 1,1 0,2

Hawk 2,0 -2,-2

Figure 1

Surfing can be modelled as a Hawk-Dove gdMmeSuppose two surfers are in
position to catch a wave. Each has the optioratfihing the wave or letting it pass.
We can assume that if both surfers catch the wesr they risk collision and injury
and thus will receive a negative payoff (here piting utility of -4). If both surfers
let the wave pass then neither will receive anyoffay If one surfer catches the
wave while the other lets it pass then the sucakssirfer gets a positive payoff
(here 3). Figure 2 illustrates this gafhe.

Pass Catch

Pass 0,0 0,3

Catch 3,0 -4, -4

Figure 2

This payoff matrix gives the players an incentigecbordinate to ensure that they
do not both play Hawk and catch the wave. Moreovecause the players receive
no payoff from passing, the most efficient stratégyfor one player to catch the

wave while the other passes. Thus, surfers witiefie from norms that enable

them to determine when they should pass and wregnstould catch the wave. In
Part IV, | discuss the central drop-in norm of g\gf This norm accomplishes this
exact task.

¥ |bid 1674.

2 Feedback from Jeffrey Rachlinsky convinced me shiafing is better modelled as a Hawk-Dove game
than as a prisoner’s dilemma game. Surfing is nlikeea Hawk-Dove game because of the common
interest in coordination (to ensure one surfervgeve).

2! Note that there is no dominant strategy in a H@wke game like this. In a prisoner’s dilemma game
the dominant strategy for both players is to defdota Hawk-Dove game, however, there is no domi-
nant strategy as it is better to play Dove (pagsjrest Hawk (catch) but it is better to play Hawkth)
against Dove (pass).
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Although Figure 2 is a good model for surfing,dta tremendous simplification.
Some of the more obvious complications are wortudising. First, not every
surfer's payoff schedule will be the same. Fomepke, a particularly skilled surfer
may be more capable of avoiding a wipe-out or siolfi while sharing a wav.
Thus, some surfers may have a positive payoff filGatch’ even when the other
surfer catches the wave. Figure 3 illustratesnagg@mvolving such a surfer.

Pass Catch

Pass 0,0 0,3

Catch 3,0 1,-2

Figure 3

In the game illustrated by Figure 3, ‘Catch’ is thaminant strategy for one of the
surfers. Thus, in a one-shot game this surfer alilays catch the wave even
though this can lead to a negative global utili§anctions offer a solution to this
problem. Serious sanctions for playing ‘Catch’iagh‘Catch’ could ensure that
this is no longer a dominant strategy for someesaff

There are two other obvious complications. Fissiifing usually involves more

than two ‘players’. Thus, any norm that determimgsich surfer should play

‘Catch’ may need to designate a single surfer dw targe group. Second, the
surfing game is an iterated game with multiple @ginif surfing were a two-player
game then multiple iterations could provide a siengblution of taking turns. The
solution of taking turns becomes more difficultadminister with a larger number
of players, however.

Finally, it is worth noting that severe overcrowglican lead to inefficiencies even

if every surfer tries to observe cooperative normkis is because surfers who are
simply paddling around can still get in the wattoé surfer actually riding a wave

and ruin the ride or cause a dangerous colli&lo@bviously, there is some upper
limit to how many surfers can surf a break saflyf thousands of surfers tried to

surf at a single break there simply wouldn’t bemat® move around. Thus, surfers
may need to develop norms dealing specifically withrcrowding.

22 This will be especially likely on gently breakimgves with wide shoulders.
2 gurfers’ sanctioning behaviour is discussed irt R4C).

2 Surfers’ norms relating to avoiding collisions discussed at Part [V(A).

% See Part V(G)(3).
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11 SOCIAL NORMS

In recent years, legal researchers have devotedadd httention to the role of social
norms and the relationship between norms and®awhis literature includes a
diverse sample of case studies as well as moredfieal work. There are case
studies of the norms among ranchers, the normewfifig and revenge, norms
within the diamond industry, norms among scientastsl norms among sumo
wrestlers in Japafi. This article is intended to add another caseystadhe litera-

ture. It is hoped that this case study will boéhibteresting on its own and will
provide a few helpful insights for the more abgtqeestions about social norms.

A Definitions and theoretical issues

The literature discussing social norms is diffusd eesearchers have not settled on
a single definition of ‘social nornt® Nevertheless, many common threads emerge.
First, social norms are more than just regularitiebehaviour. Social norms are
usually considered to be obligations in some serRebert Cooter provides the
following useful illustration: ‘[M]en take off theihats when they enter a furnace
room or a church. Taking off your hat to escamehtbat is different from taking off
your hat to satisfy an obligation. The former isegularity and the latter is a

norm.2°

Perhaps the best way to distinguish norms from meggalarities is to distinguish
norms on the basis sanctions® On this view, a norm is more than a regularity
because the violation of a norm generates a negatfect among those who know
about the norm and this may be accompanied byisasctFor example, if we see
someone wearing a hat in a hot room we will simpgnder why he doesn’t make

% SeeAndrew J Chappel, ‘Bringing Cultural Practice intaw: Ritual and Social Norms Jurisprudence’
(2003) 43Santa Clara Law Revie®89, 389 nl (citing numerous law review articlesl dooks pub-
lished since 1990 that discuss social norms); Rddekllickson, ‘Law and Economics Discovers Social
Norms’ (1998) 27Journal of Legal Studie§37, 543 (‘[I]n the mid-1990s norms became onehef
hottest topics in the legal academy.’).

27 See Luc Faucher, Ron Mallon, Daniel Nazer, Shaichdls, Aaron Ruby, Stephen Stich and Jonathon
Weinberg, ‘The Baby in the Lab-coat; Why Child Diegment is an Inadequate Model for Understand-
ing the Development of Science’ in Peter Carruth&®phen Stich and Michael Siegal (edBje
Cognitive Basis of Scienq@002) 335, 343-48 (discussing science as a naverged activity); Arti
Kaur Rai, ‘Regulating Scientific Research: Intelled Property Rights and the Norms of Science’
(1999) 94Northwestern University Law Reviewr; Mark West, ‘Legal Rules and Social Norms in
Japan’s Secret World of Sumo’ (1997) 28urnal of Legal Studie$65; Lisa Bernstein, ‘Opting Out of
the Legal System: Extralegal Contractual Relatiorthe Diamond Industry’ (1992) 2lournal of Legal
Studies115; Robert C EllicksonQrder Without Law: How Neighbors Settle Dispuf@991) 1-123
(presenting a detailed case study of social nonmsng ranchers and other neighbours in California’s
Shasta County); Jon Elster, ‘Norms of Revenge’ () 9®0Ethics862.

% See Ellickson, above n 26, 549 (‘The waters armsddy that many writers on norms feel compelled
to start by proffering their own definition of nora

% Robert D Cooter, ‘Decentralised Law for a Compionomy: The Structural Approach to Adjudicat-
ing the New Law Merchant’ (1996) 144niversity of Pennsylvania Law RevieW843, 1656 (1996)
(footnote omitted).

% This is essentially the approach followed in K#ion, above n 27, 123-32.
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himself more comfortable. In contrast, if the sam&n wears a hat in church he
will annoy onlookers and may encounter disapproldds, muttering or a pointed
request to remove his hat.

A variety of actors can administer sanctions. \&e distinguish first, second and
third-party sanction¥: First-party sanctions are administered by then@ry actor
himself or herself. Second-party sanctions areimidtered by the person acted
upon and third-party sanctions are administeredthgr individuals or groups. For
example, if a person cuts in line he may feel peakquilt (a first-party sanction),
be yelled at by someone who had priority in the ja second-party sanction) or be
the subject of negative gossip by his peer groupifd-party sanction).

Norms are more powerful than individual self-helphis is because much of the
enforcement power of norms comes from first andtparty sanctions. A norm
violation ‘typically provokes negative affect andliaclination to sanction or punish
[even] among members of the community who are natctly involved or
harmed3? This suggests that the enforcement of norms isaleays based on a
selfish individual motivation. Moreover, peoplendaternalize norms and choose
to abide by them even when external sanctions mikely.>* Thus, a norm can be
successful even when second and third-party samsctiwe rare. Nevertheless, a
norm violation will authorise third-party sanctiofthat may be as mild as disap-
proving looks).

The theoretical work on norms and law has addreasedmber of issues such as
the best way to define social norms, the originsafial norms, the efficiency of

social norms and how social norms can be charfydthis case study will address
a few of these issues. In particular, | will loakwhether surfing norms are effi-

cient® the rationality of sanctioning behaviolirand how norms can be deliber-
ately manipulated to influence public polity.

% |bid 131.

32 Faucher, above n 27, 345.

* See generally, Amitai Etzioni, ‘Social Norms: Imtalization, Persuasion, and History’ (2000)13xv
and Society Revied57 (arguing that most of the power of social n®gomes from internalisation and
first-party based incentives).

% See, for example, Ellickson, above n 27, 124-2B&¢loping a taxonomy of social norms and arguing
that many social norms are efficient); Robert Cndfhe Normative Failure Theory of Law’ (1997) 82
Cornell Law Reviev@47 (discussing formation and change of sociainsyr Richard H McAdams, ‘The
Origin, Development and Regulation of Norms’ (199B)Michigan Law Reviev838; Eric A Posner,
‘Symbols, Signals, and Social Norms in Politics ahe Law’ (1998) 27ournal of Legal Studie$65
(discussing how norms can be changed).

* See Part IV(D).

% See Part V(G)(2)

% See Part VI(A).
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B A methodological aside

Bob Ellickson is not a rancher and Mark West isanetimo wrestler. | am a surfer,
however. Thus, my own experiences are part ofthiece material for this article.
Thankfully, 1 was also able to draw upon a richietgr of primary material about
surfing norms. These include published intervievith surfers, the surfing com-
munity’s own educational materials about surf etitg, reported cases and socio-
logical research about surfers. | also conductezinall number of interviews
myself. Thus, | feel confident that my factual clusions about surfing norms are
based on a sufficiently broad range of evidence.

My normative conclusions raise a more serious nuttogical concern, however.
Much of this article discusses the ‘problem’ ofdbsm and attempted responses to
it.*®® Some surfers do not believe that localism isablem> Other surfers, while
accepting that localism has negative aspects,Jgetleat localism also has signifi-
cant virtued? | believe that anything more forceful than thedest form of local-
ism' is pernicious. | will attempt to justify this wie but the reader should note
that | have had some negative personal experiemitedocalism. Thus, | cannot
claim to be a fully unbiased observer.

A\ SURFING NORMS (A COMEDY OF THE COMMONS?)*

This part looks at the cooperative norms of surfirBurfers use a variety of terms
to describe these norms. These include the ‘Slerfsi Codé®, the ‘Surfers Code
of Ethics** and the ‘Tribal Law of Surfind®® These norms have been a massive
success story and have allowed many millions opjeeto share a valued resource
with almost no state intervention and relativelitldi serious conflict. Surfing
norms are usually unwrittéfi. Some ‘codifications’ of surfing norms are avaitgb

*® SeeParts V-VI.

* See, for example, Fred Pawle, ‘The Australian WayNat Young (edSurf Ragg2000)85, 85.

40 See, for example&Steve BarilottiLocalism Workg2003)
<http://surfermag.com/magazine/archivedissuestiogigks> at 28 April 2004.

“1] describe ‘mild localism’ in Part V(A).

2] use the term ‘Comedy of the Commons’ in a sédsmeowed from Carol Rose. Rose uses ‘comedy’
in ‘the classical sense of a story with a happygonte.” Rose, above n 12, 723. Thus, a ‘comedief
commons’ is a story of a successfully managed consmo

43 SeeBrian Fitzgerald and Geoffrey Clark (eds), ‘Lawtbe Surf Forum’ (2001) Southern Cross
University Law Revie28, 242 (showing a reproduction of a poster egkty the Surfrider Foundation
of Australia) (hereinafter Surf Forum 1).

“ SeeNEsurf, Surfers Code of Ethicshttp://www.nesurf.com/Articles/Ettiquette/etiquetitml> (last
visited 17 October 2003) (hereinafter Surfers Cofldcthics) (NEsurf is a website serving the surf
community of the north-eastern United States. tWisiare encouraged to print out the Surfers Cdde o
Ethics and ‘distribute it to as many people as gan.” 1bid).

% See Nat Young (edpurf Rage(2000) 8 (reproducing a plaque which is fixed naasurf break in
Margaret River in Western Australia).

6 See Surf Forum 2, above n 1, 349-50 (commentarian Fitzgerald & Geoffrey Clark) (noting that
surf norms ‘have been passed down through genesatifosurfers, mentors and/or gurus’).
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however!’ These codifications show that basic surfing noamsalmost identical
around the world.

In this Part, | discuss the different layers offisigr norms. First, | discuss the more
precise norms of surfing. These norms apply absatmall surf breaks. As Yale
Law School’s surfing Dean told me, these norms aisepthe ‘universal implied
jurisprudence’ of surfind® Second, | discuss some of the more variable mpde-
cise surfing norms. These include norms govermihgther surfers should try to
share waves equitably. Third, | focus on the issusanctions in the surf. Finally,
I consider how my findings relate to theoreticahoerns about social norms.

A Rules of the road

This subpart reviews the more clear-cut surfingmer These norms are the general
‘rules of the road’ that apply at almost all surééks. These norms can be chal-
lenging to apply as they can involve split secomdgjments about many factors
such as other surfers’ intentions and about howagews going to break. Even
though these rules can be difficult to apply, hogrethey still give fairly determi-
nate answers as to how surfers should behave., Tfraigfers are given the same
information about a situation they will usually agron how to apply these norms.
| begin by discussing the most essential of thesms.

1 Three fundamental norms

Of the concrete norms of surfing, three in particidtand out as fundamental and
universal. These norms govern which surfer hagripyiover a wave and safety
issues. ‘The most basic rule is that one surfeulshnot ‘drop in’ on another
surfer.*® A surfer ‘drops in’ when he or she takes off owave where another
surfer has priority. A surfer has priority if heshe is already riding the wav&.If

no surfer is yet riding the wave, the surfer furtbe the inside (closest to the break-
ing section of the wave) has the right of wayThe rule against dropping in implies
an obligation to monitor the position of other susf? Thus, whenever a surfer
attempts to catch a wave he or she has an obligatiensure that there is no one
already riding the wave and no one else is abowetatoh the wave on the inside.
The rule against dropping in ‘appears to be a arakaral universal™

At least two other basic and universal norms appeahe codifications of surf
etiquette. These are the ‘paddle-wide’ norm anel ‘thon’t-throw-your-board’

47 Seesources cited above n 44-46; Mark J@Byrfing in Southern Africél989) 116.

“8 Dean Anthony Kronman, Personal communication Faiyr2004 (Dean Kronman, who grew up in
Southern California, is a lifelong surfer).

49 Surf Forum 2, above n 1, 350 (commentary by BRargerald & Geoffrey Clark).

% See, for example, Surfers Code of Ethics, abo#4.n

*! See, for example, ibid.

%2 See, for example, Jury, above n 47, 116.

53 pearson, above n 5, 141.
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norm® Surfers are encouraged to paddle away from thegfahe wave most
likely to be ridden by others. This helps preveollisions. At point breaks, this
means moving further away from land and paddlirauad the area where waves
break. ‘Paddling wide’ can be more difficult atabl breaks because the location
of the breaking waves can shift. At beaches, ssidee encouraged to find the rips
(where the water is sucked back out to sea) rdtteer paddling back out through
the breaking waves.

Finally, surfers are encouraged not to let go efrtburfboards if they are forced to
pass through a broken watfe.Most surfers are attached to their surfboardsavia
leg-rope. Thus, it is often easier to dive undathe broken wave by letting go of
the board, swimming underneath the wave and thaievimg the board. The
alternative is to ‘duck-dive’ which involves holdjronto the board and pushing it
under the wave. Duck-diving under large waves ehallenging skill to master.
Nevertheless, surfers are expected to duck-divauseca loose board creates a
hazard to any surfer closer toward the sRbr8urfers generally only benefit others
when they attempt a challenging duck-dive insteathcowing’ their board. This
means that cooperation here only has a pay-ofhérsurfers reciprocate.

It is worth noting that even these fundamental moahsurfing reveal some layer-
ing of norms. For example, the central norm goweyrpriority over a wave (the
drop-in rule) is itself an instantiation of the avmore fundamental norm directing
that only one surfer should ride each wave. The-@nfer-per-wave norm is so
deeply ingrained in surfing culture that this natoes not even appear in attempted
‘codifications’ of the rules of surfing The norm is simply implicit in the drop-in
rule.

2 Ad(ditional concrete norms

Surfers’ obligations can extend beyond following thasic rules outlined above.
There are some additional ‘rules of the road’ goieg issues such as how to pad-
dle out and signalling one’s intention to otherfers. In this subpart, | examine
these additional concrete norms.

One only has to review SurflineBill of Rights and Left$o appreciate the com-
plexity of surf norms$? This document is intended to educate surfers tafur

:‘5‘ See, for example, Young, above n 45 (reprodudiegEribal Law of Surfing’ plaque).

See ibid
% See, for example, ibid; Surfers Code of Ethicgjvabn 44 (noting in capital letters that you should
‘NEVER THROW YOUR BOARD?).
5" See SurflineBill of Rights and Leftshttp://www.surfline.com/surfology/surfology_boimdex.cfm>
at 28 April 2004 (noting that if you let go of yoboard ‘any surfer within 10 or more yards, pardtcly
behind you, is immediately placed in serious dangeereinafter Bill of Rights).
%8 Seesources cited above n 44-46.
% SeeBill of Rights, above n 57. Surfline is one of twerld’s most popular surfing websites averaging
over one million unique hits per month. Sesephone interview with Marcus Sanders (8 Marc8420
(on file with author) (Marcus Sanders is an ed#bBurfline).
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norms and to help them know what to expect whikéirau® While the ‘Bill’ only
provides ten general rules, the details of each avé explained with at least a full
page of text creating a large document.

Thus, before reviewing more norms, it is worth agkihe following question: can
surfers really be expected to know and follow sactetailed set of rules? This
question is pertinent because empirical evidenggests that ordinary surfers are
unlikely to articulate surfing norms in such deta8tephen Kuhn asked Australian
surfers to name five ‘laws of the sutt.’ Kuhn found that most surfers could only
name two or three ‘law€® In a previous work, | endorsed the view that norm
must be common knowledge in the sense that ‘[mjofess everyone knows them
and more or less everyone knows that everyone krtbem.?® This view of
norms, when combined with the results of Kuhn'slgfisuggests that any complex
picture of surf norms (such as that found in SnefBill of Rights and Lefjsmust
be inaccurate because its complexity is incondisiéth the simple picture pre-
sented by individual surfers.

I think this conclusion can be avoided by notingttfa] rule can exist even though
the people influenced by the rule are unable ticddte it in an aspirational state-
ment.®* In fact, Kuhn’s study supports this. Althougltleaurfer tended to name
few norms, Kuhn's subjects identified a large numtifetotal norm$® Kuhn sug-
gests that ‘from the responses, there appearsabdag 15 or 20 rules of the suff.’
Thus, the complex picture of surfing norms seemset@ccurate. So, having justi-
fied the claim that surfing norms are complex,détirn to the norms themselves. |
shall review the following five concrete norms:

Give way to the person paddling out;

Do not engage in ‘pre-emptive paddling’;
Indicate your intentions to other surfers;

Ride any wave offered to you by other surfers;
Pick the right surf spot for your ability.

arwdE

These norms complement the norms outlined in teegaling subpart.

The first of these additional norms requires thesuiding a wave to give way to a
surfer paddling out! The surfer riding the wave generally has moresdpand
manoeuvrability than the surfer lying prone ondrisher board. Thus, if a collision
is imminent the surfer on the wave is better ablevoid it®® This rule is not

€ SeeTelephone interview with Marcus Sanders (8 Marcb430

¢ Surf Forum 2, above n 1, 334 (commentary by Stepaehn).

62 See ibid.

8 Faucher, above n 27, 345.

5 Ellickson, above n 27, 130.

6 SeeSurf Forum 2, above n 1, 334-335 (commentary bpt&te Kuhn).

* Ibid 334.

7 See Surf Forum 2, above n 1 335 (commentary hyh®te Kuhn) (appearing as rule 5 of Kuhn's list).
% This rule can be compared to the norm that matit give way to sailing cratft.
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necessarily inconsistent with the ‘paddle-wide'erautlined above. The paddling
surfer is still obliged to try to avoid creatingetpossibility of a collision in the first

place. If the paddling surfer fails in this tafle¢ause of the changeability of surf
conditions, this can happen to the most carefuesguthen the surfer on the wave
should avoid the paddling surfer. Neverthelessuder should not ignore the

paddle-wide rule because ‘not all surfers in théewhave the skill or inclination to

avoid your prone board and body floating up inteirtipaths *°

The rule against pre-emptive paddling illustrates potential complexity of the
drop-in rule. Suppose surfer A is riding a wavat ils about to have a large section
break at once. If the breaking section is largeugh, A will almost certainly wipe
out or get caught behind the section. This meaissurfer B, sitting further along,
can take off on the wave without dropping in on Whether B has dropped in will
depend on whether A could have ‘made the sectiod’cantinued along the face of
the wave past B. This is determined by two factdrbese factors are: (1) the size
of the breaking section; and (2) A’'s skill. Thisjs faced with an instantaneous
and complicated task of judging whether A is likldymake the section. As part of
this task involves judging A’s ability, an incortegecision (at least from A’s per-
spective) is especially likely to cause resentment.

This situation is made even more complicated @t teemed possible) by the fact
that B can ruin things for A simply by paddling fivre wave. This gives us pre-
emptive paddling:

Surfer A is hurtling down the line from a long whgck, and Surfer B -
figuring A won't make the section - begins to padlito the wave. As A
approaches, B pulls back; but his paddling effoaisse the wave to crum-
ble and break in front of A. Result, A wipes outi® caught behind, and
the wave peels off unridden. Bad move!B.

Pre-emptive paddling is a common problémMoreover, as avoiding it requires

instant and difficult judgment, it can easily beemtopic of dispute among surf-
72

ers!

Surfers are obliged to make their intentions cle@his usually involves ‘calling’
out whether one intends to catch a wamd which direction one intends to ridée'ft.
Often a wave can be ridden either right or left &md makes calling especially

% Bill of Rights, above n 57 (discussing rule 3 ‘Wihgaddling out, stay out of the way of riders oa th
waves').

" |bid (discussing rule 4 ‘Learn to take turns’).

™ See ibid.

2| once had a heated argument with a good friemtiavhether | had engaged in pre-emptive paddling
and ruined a good wave for him (I hadn't, of cojirse

% See, for example, Surfers Code of Ethics, abosd (suggesting ‘[c]all out ‘left’ or ‘right’ as app-
priate, communicate’); Young, above n 45 (reprodgdhe ‘Tribal Law of Surfing’ plaque) (The plaque
includes a diagram with two surfers riding a singi@ve in opposite directions with one surfer cajlin
‘left’ and the other calling ‘right’.)
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important. For example, surfer A may have prioatier B if A intends to go right.
If A goes left, however, then B is free to ride thave right. B will be annoyed if
he defers to A’s priority and then watches A he#drothe other direction. If A
had communicated his intention, then B could algeehridden the wave. Simi-
larly, if a surfer with priority decides to abandarwave he or she should yell out
something like ‘go for it!" to the other surfers teey know the wave is available.

The preceding discussion may make it seem thatdABanould both have priority
under the drop-in rule if they intend to ride tod/ahe other surfer (as they would
both be ‘inside’ from the perspective of their chioslirection). In this situation the
surfer closest to the peak always has priority eami choose his or her directi6h.
This provides another example of the potential demity of surfing’s central drop-
in norm.

The fourth norm is a corollary of the norm favogricommunication. If surfers are
informally sharing waves then a surfer may find &afh ‘called on’ to a wave by
other surfers. Essentially, this means the groap dlocated this wave to that
surfer. This is most likely to occur at breakshagstablished groups of locals but it
could occur at any break. In this situation, gesuwvould be well advised to try to
ride the wave, no matter how challenging. Otheswike surfer is likely to find his
or her status decline and have his or her shafeeofvaves dry up. As surf journal-
ist DC Green observes: ‘[N]ever, ever pull back wtealled into a wave. . . .
[b]etter by far to plunge over the falls and gdaally smashed than be condemned
forevermore by the locals . . 7>’

The final norm encourages surfers to be sensildatalbhere they surf. The norm
states that surfers should surf at breaks commateswith their ability® A begin-
ner can endanger himself or others by paddlingraatlarge or otherwise challeng-
ing waves. A beginner is likely to encounter résemt if he or she surfs at a
crowded and challenging break because the begismaore likely to violate (in-
tentionally or not) the rules of the rodd.Thus, this norm is a meta-norm telling
surfers to choose breaks where they will have emakjl to observe the other
norms of surfing.

™ See Surfers Code of Ethics, above n 44 (notingatsurfer is ‘not entitled to cross under the peak
the [other] shoulder [if it is] already occupied’).

® DC Green, ‘Terror in the Saltbush’, Mat Young (ed)Surf Rage(2000)178, 194. On a personal
note, | was once called onto a large set wave tgl$oat a break near the town of Denmark in Western
Australia. Years later, | still feel embarrassed eecall their groans after | hesitated, pullediband let
what was probably the day’s largest wave pass bgden.

"¢ See Bill of Rights, above n 57 (stating that *§iJimportant for all of us to realize that by chiauginto

a lineup for which we're not suited, we're likely be frustrated and to disrupt others’ surfing gnjo
ment.”)

" A beginner is more likely to violate the ‘don’trtiw your board’ norm or the paddle wide norm, for
example. Observing these norms at a challenginekimeguires considerable skill and paddling stiengt
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B Imprecise and abstract norms

Surfers will generally agree on how to apply thenm® discussed so far. Thus, any
surfer arriving at a new break will know that, am@&imum, he or she has to ob-
serve those norms. Nevertheless, any surfer agriat a new break will still feel
uncertainty about the local norms. For example,isitor might encounter vary-
ing norms governing the balance between sharingagigdessive competition for
waves. Other norms relate to the phenomenon oéliiem’. These norms regulate
the relationship between locals and visiting sstfeBurfers also promote respect-
based norms that seem so abstract that they dtineot any particular conduct.

Localism norms are very important to visitors bessalocals may even use violence
to intimidate visiting surfer§ Localism is discussed separately in Part V. This
subpart focuses on the variation in the competitgas of surf breaks and on ab-
stract surfing norms.

1 Norms governing competition and sharing

The following norms regulate competition and shgr@md can be found at some
surf breaks and in some codifications of surfirgustte:

Share waves and take turns;

Do not ‘snake’;

Choose a break that suits your ‘attitude’;
Do not abuse your surfing advantages.

PwbnE

The first norm simply encourages sharing. Thismetates that surfers should not
‘hog’ the waves (take more than one’s fair shateYhis is a norm that is hard to
enforce. If a surfer is skilled at competing faawes he or she can usually manoeu-
vre inside other surfers and get priority over asevaven if the other surfers have
been waiting longer. Depending on the break, ¢his breed resentment and could
eventually lead to dropping in or other conflicht some breaks intense competi-
tion for waves may be tolerated. At other breaksjnformal sharing regime can
emerge’ This makes it very difficult to judge when a srfiolates a sharing
norm. Marcus Sanders, an editor at Surfline, th&hard thing is knowing when
someone is taking too much — a drop in is a drop lbut when someone’s just
ridden 14 waves then maybe they don’t have priaity more 2

The variation among surfers’ attitudes to shariag be seen in the two different
versions of their prohibition of ‘snaking’. One fulition of snaking holds that
snaking is deliberately obstructing another suafethe or she paddles for a wave.
Another definition of snaking suggests that snaking violation of a sharing norm.

8 Anthony Kronman, Personal communication Febru@@42

" See Surf Forum 2, above n 1, 335 (commentary bpt®n Kuhn) (appearing as rule 14 on Kuhn’s
list); Bill of Rights, above n 57 (appearing aseu#t and 8).

% See generally Bill of Rights, above n 57.

8 SeeTelephone interview with Marcus Sanders (8 Marcb430
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A break is likely to be more competitive if onlyettiirst version of the ‘snaking’
norm is active.

Under the first definition, a ‘snake’ occurs if;) (durfers A and B are both paddling
for a wave; (2) A is further inside and has prigriand (3) B paddles across and
directly in front of A preventing A from being abte catch the wave (but still
enabling B to catch the wav&). Under this definition, a snake occurs when B
deliberately gets in A’s way. Snaking is also defiras follows:

Surfer A, in position and having waited his or hem, begins to paddle
for the wave. Surfer B (the snake) waits until Agsus is purely on catch-
ing the wave, then makes a quick move to the inaidktakes off, claim-
ing the wave. If both surfers end up riding, ipaprs A has dropped in
and is in the wrong . . %%,

Under this definition, B does not have to get irs Avay to snake. Rather, B vio-
lates a sharing norm by racing inside A to takeaatlsge of the drop-in rule. This
version of the snake norm is harder to enforce Uit is difficult to determine if
someone raced inside or simply had priority.

The two definitions of snaking are not mutually leseve. Thus, snaking could be
thought to cover both categories of behaviour. éMineless, each codification of
surfing norms | have seen includes only one orother definition. Under either
definition, snaking rarely occurs by accid&htThis means that snaking is highly
likely to antagonise its victim. Also, snaking végs skill so it is more likely to be
practiced by talented and aggressive surfers. ,‘Tthespresence of snaking behav-
iour is a good indicator that a particular surfilogation is a highly competitive
environment.

The preceding discussion shows that some lineupsnare competitive and ag-
gressive than others. Thus, surfers should piekKs that suit their ‘attitud@®. A
surfer can create resentment by entering a laidbaekp and proceeding to ag-
gressively compete for wav&s. Also, a laidback surfer accustomed to sharing is
likely to be frustrated and unhappy surfing in enpetitive lineup.

It is also worth noting that some violations of ishg norms are treated more seri-
ously. Resentment and conflict are especiallylyiké the surfer ‘hogging’ the

waves is using an advantage other than skill. boagds have more flotation and
paddle speed than shortboards. Thus, longboacdersatch waves earlier from

8 See Surfers Code of Ethics, above n 44, Youngyeého45, 8 (reproducing the ‘Tribal Law of Surf-
ing’ plaque) (both providing diagrams of this foofi'snaking’).

8 Bjll of Rights, above n 57.

8 See ibid.

% See ibidappearing as rule 1).

% Surfline calls the less competitive breaks ‘Coain&s’ and suggests that if you are a competitive
surfer then ‘paddling out at a Cool Zone is likeyleave you feeling unsatisfied and your fellowfers
irritated by your competitive attitude.’ lbid.
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further back in the lineup and they have an adggnia the competition for waves.
Thus, ‘[t]he longboard rider should be absolutdgac that his or her craft provides
an unfair paddling advantage which, if abused, gulickly lead to hostility from
surfers who choose to ride shorter, more high pewdmce equipment”

The situation is more complicated when a surfedgaatages are based on skill.
Highly skilled surfers generally enjoy higher sgithin the lineug® Thus, other
surfers are less likely to sanction a skilled susfgluttony. At the very least, other
surfers may have to accept that ‘the best surfghids may earn him or her an
occasiggnal extra wave, or a wider opportunity toade the precise wave he or she
wants.

2 Abstract norms

Some surfing norms are so abstract that they dmggest specific conduct at all.
These norms focus on the concept of ‘respect’. é&a@mple, the slogan ‘Give
Respect to Get Respect’ appears prominently on neaclfications of surfing
norms. The slogan appears in large text at thtoimobf the plaque in Margaret
River, Western Australfdand it appears on a poster distributed in Eagestra-
lia.®* The slogan also appears in large text abovepheific rules of ethics out-
lined on a website maintained by surfers from thmwvNEngland region of the
United State€® Clearly, this slogan captures an idea importaustifers.

The concept of ‘respect’ also appears in other sorithese norms include:

Respect eldets

Respect travellets

Respect learners and beginfiers
Respect local$

Respect the vibe in the linélip

agrwdE

These ‘respect’ norms don't give clear guidanceugalbehaviour. Thus, it may be
difficult to detect and sanction violators. In ffasince | have defined a norm as
something that gives third parties authority toctiam violators, a highly abstract
rule is not a norm at all if detecting violatorsrigpossible.

8 Ibid (discussing rule 8 ‘Don’t use your surfingvadtages to abuse your fellow surfers’).

% See Part V(E); Pearson, Surfing Subcultures, abdvel53.

% Bjll of Rights, above n 57.

% See Young, above n 45 (reproducing the ‘Tribal lci\@urfing’ plaque).

%t See Surf Forum labove n 43242 (showing a reproduction of a poster created by Sherider
Foundation of Australia).

9 See, for example, Surfers Code of Ethics, aboviin

% SeeSurf Forum 2, above n 1, 334 (commentary by Steptigm) (appearing as rule 10 on Kuhn's
list).

% See ibid (appearing as rule 17).

% See ibid (appearing as rule 15).

% See ibid (appearing as rule 9); Bill of Rightspadn 57 (appearing as rule 5).

" SeeBill of Rights, above n 57 (appearing as rule 7).
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Perhaps the best way to think of surfers’ ‘respeotms is to see them as ‘abstract
norms’ in the sense used by McAdathsMicAdams points out that we use the term
‘norm’ for both specific behavioural norms and fmmeral expressions of sentiment
such as ‘be a loyal friend®. McAdams suggests that the more specific norms can
implement or provide meaning to the more abstractns’®® For example, the
specific norm ‘pick up after your dog’ may be a gamnent of the abstract norm ‘be

a good neighbour’. In this way, specific normsyide the content to the abstract
norms they instantiate. Moreover, violators of tedat norms can be punished
whenever they violate a behavioural norm that im#ées the abstract norm. An
abstract norm may provide the moral force behisgegific behavioural norf?*

In the surfing context, the obligation to ‘respeather surfers (such as locals and
elders) may be nothing more that the obligatiomhliserve all the concrete norms
outlined above. Under this theory, the surfershaapt of ‘respect’ provides a
moral foundation for their other norms. Essengjathe prominence of ‘respect’
talk suggests that surfers believe that their ncginesmore than just rules of con-
venience (like driving on the left or shaking hamdth the right hand) but behav-
iours that demonstrate esteem for their fellowenstf

Some surfers resist the idea that surf norms shbeldjiven this broader moral
significance. For example, Australian journalistd-Pawle says ‘I don’t go surfing
to show respect to anyone. . . . | go out to emjgsgelf, and am prepared to do it
while causing my fellow surfers the least amoungéf.”* Under this view, surf
norms should be seen as simple rules of the roachvetiow surfers to coexist with
a minimum of inconvenience.

Pawle may also be resisting the ‘respect’ norm hsede feels that some surfers
misuse it in an attempt to get a larger share ofewa Pawle says ‘respect is one of
the most overused words in the English language[ilt usually means one person
or group imposing a dubious set of standards onesam else, usually at their
expense®® For example, ‘respecting locals’ may involve mtran just ensuring
that you honour the drop-in norm around localspdty involve allowing the locals
to catch any waves they wdfit. This would give the ‘respect’ norm a meaning
independent of the concrete norms outlined abdwerther discussion of this less
cooperative version of the respect norm would takento the crazy world of surfer
localism which is reserved for Part V of this dric

% See McAdams, above n 34, 382-387.
® |pid 383.

100 |hid 386-87.

0% |bid 386.

92 pawle, above n 39, 99.

103 |bid 98-99.

1% See Part V.
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C Sanctions

Ellickson noted that the ranchers of Shasta Cowmtfprced their social norms
through low cost sanctions such as negative gdSsipin this context ‘talk is
cheap®® Surfers may not have this low-cost option, howebecause they fre-
quently have to deal with strangers. Thus, thenged surfer often has to engage
in immediate and face to face sanctioning behawatr an unfamiliar person.

Consider the following episode of sanctioning bébawprovided by author Daniel
Duane. Duane wrote about returning to surfingradtéong absence. He admits
that ‘[ijm my time away from the water I'd forgottehe code, the traffic rule¥)’
Unsurprisingly then, he soon violates the dropdile land ruins a wave ridden by a
‘little Blond Apollo’ who proceeds to scream insuilat him'®® Duane notes ‘his
fury struck me as almost comical: aside from tha faat | had about fifty pounds
on him, how could he know, in this day and aget thdidn’t have a Glock in my
car.’® Duane notes that there is a ‘confidence in hutpaequired to shout at a
complete strangel®® As this confidence may be misplaced, sanctiobieigaviour
in the surf is a risky business.

At this point it is worth returning to the story N&t Young's assault. This narrative
helps illustrate the operation of a variety of susfms and shows the risks involved
with sanctioning behaviour. The assault took pkc&ngourie Point in New South
Wales, Australia. Nat Young and longboard ridercthdiel Hutchison were both
regular surfers at the point. There was lingeriegentment between the surfers
because Young believed that Hutchinson illegitinyatesed his advantages as a
longboarder and ‘took off on every set wave, soingtthat isn’'t done in according
to the rules of surfing** As noted above, a violation of the share-the-wan@m

is most likely to be resented when it is perceit@de based on an unfair surfing
advantage such as board length.

The incident itself began when Young took off orwave despite the fact that
another surfer had been on the inside. This waslally violate the drop-in rule
but Young claims that the other surfer called hintoothe wave, thus giving him
permission to ride. Nevertheless, Hutchinson’s Isake believed that Young had
dropped in on this surfer and began abusing Yoongiblating the drop-in rule
(despite the fact that Young hadn’t wronged Lukeloke’s father directly).
Young claims that Luke was ‘screaming obscenitiethe top of his lungs™*? In

105 5ee Ellickson, above n 27, 214.

196 |bid.

7 Daniel DuaneCaught Inside: A Surfer's Year on The Californiaa@{1996) 14.

198 bid.

109 i,

10 pid,

1 Nat Young, ‘Introduction’, inNat Young (ed),Surf Rage(2000) 45, 18 (note that Nat Young's
perspective is the only public account of the al$sau

12 |bid.
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response, Young ‘swatted him in the mouth’ to get to shut up*® Shortly after
this, Luke’s father confronted Young on the beauoth laeat Young very severely.

Thus, it appears that the assault had two origifisst, there was the background of
resentment between the parties based on an alMéglation of the share-the-waves
norm. Second, there was a fuse provided by th&s stdlegedly unjustified sanc-

tioning behaviour and Young’s assault on the soregponse. Thankfully, such

assaults are not common. Nevertheless, the plitysddisuch assaults ensures that,
from an individual perspective, surfing norms aostly to maintain. Thus, surfing

norms provide a good example of the willingnessndividuals to enforce norms

through sanctions despite high costs.

D A comedy of the commons?

Many researchers have lauded social norms as welfaximising and highly
efficient!** On this view, ‘norms solve collective action piens by encouraging
people to do useful things that they would not dieut the relevant norm$ In
fact, norms can solve difficult collective actiondacoordination problems very
cheaply because they apply an informal and ded&®gaform of social control
rather than an expensive centralised mechanismasiébrmal law. The optimistic
view of norms has been supported by a variety s¢ caudies™®

Although the optimistic view of social norms is paéent, some writers are scepti-
cal about the value of social norm. Accordingly, there are case studies provid-
ing examples of bad norms. For example, John Etgiavincingly argues that
feuding norms are neither individually rational veglfare maximising™® This is
hardly a surprise. It seems obvious that a norspaesible for regular violent
conflict on the basis of no more than perceiveghs$i against honour is not welfare
maximising. Nevertheless, some commentators afigaiefeuding norms are so-
cially beneficial'®® The sheer implausibility of some of the arguménti&vour of
feuding norm¥° suggests that some researchers seem compelledyue that
social norms are welfare maximising. Perhaps tiea ithat norms are socially
beneficial has itself become a social norm amorgglamics? This is too harsh,
however, as even some of the most bullish supgodenorms accept that not all
norms are beneficial or efficietft*

M3 pid.

14 gee, for example, Ellickson, above n 27, 167-83.

5 Cass R Sunstein, ‘Social Norms and Social RotE396) 96Columbia Law Revie®03, 918.

16 gee, for example, West, above n 27; Ellicksonyabn27.

17 See, for example, Eric A Posner, ‘Law, Economéoy] Inefficient Norms’ (1996) 14Wniversity of
Pennsylvania Law Reviel$97.

18 See Jon Elster, ‘Norms of Revenge’ (1990) Eifics862, 872-883.

"9 See ibid 876-881.

120 For example, Elster encounters the view that femdiorms among Montenegrins were beneficial
becauseof the disunity caused by these norms. Apparettiig disunity actually protected the Monte-
negrins because it made them less of a threaetdurkish Empire. See ibid 878.

21 gee, for example, Ellickson, above n 27, 169.
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Overall, surfing norms strongly support the optimisiew of social norms. These
norms promote efficiency. | have already discugbedefficiency promoting prop-
erties of a one-surfer-per-wave noffh. This norm is so fundamental to surfers that
it is rarely even explicity mentioned. The norsmsimply implicit in the drop-in
rule. The drop-in rule gives priority to the surfeho is best placed to have the
longest and most enjoyable ride. This is becauseérson furthest to the inside on
a wave is going to be able to ride it the longddtreover, being ‘inside’ places the
surfer closest to the breaking part of the wavectvhis also the steepest and most
thrilling part of the wave to ride. Thus, the dyioprule is the most efficient way to
implement the norm of one surfer per wave.

Other norms have similar efficiency promoting feetu The paddle wide norm
prevents waves from being wasted by paddling suidetting in the way of riding
surfers. The rule against pre-emptive paddling plevents paddling surfers from
wasting waves® The norm favouring communication is also cleafisected at
preventing waste. Surfers have a responsibilityntbcate which direction they
intend to surf and whether they are actually gagmgatch waves. This prevents
waves being wasted simply because other surfere wesure about their inten-
tions.

Finally, the norm requiring surfers to take off wieger they are ‘called on’ to a
wave shows a similar distain for wasting waves.véheless, although this norm
reduces waste, it may not be welfare maximisingrfe®s may be required to hon-
our this norm even if they risk injury by taking oh a large set wavé? Thus, the
norm may not really benefit surfers. Surfers sames$ appear to take their opposi-
tion to waste to excessive lengths. Neverthele$glieve that, overall, surfing
norms provide very strong support for the optingisiew of norms.

Surfing norms only seem partly influenced by consegibout distribution. Equity

plays a part in the ‘share the waves’' and ‘dontissbyour surfing advantages’
norms. Ellickson suggested that social norms gomgrworkaday affairs are

unlikely to be influenced by distributive considiémas’?® It seems that surfing

norms conflict with this suggestion. This is nagexious conflict, however. First,

surfers do not import any external distributive cems (i.e. you do not get more
waves because you are poor). Moreover, the digivilo norms are trumped by

other norms such as the drop-in rule that comgheecentral rules of the road for
surfers. This shows that the efficiency normsdamminant. Moreover, distributive

norms have most force when the violator is perckieebe abusing an unfair ad-
vantage such as extra board length. When a vidkgetting extra waves because
of skill he or she may not face any sanctionsldt&l

122 gee Part II(B).

123 5ee above n 54-55 and accompanying text.
24 5ee above n 74 and accompanying text.

125 seeEllickson, above n 27, 177.

1% gee above n 88-89 and accompanying text.



2004 The Tragicomedy of the Surfers' Commons 677

Overall, the focus of surf norms is on efficiendyloreover, the norms work. Surf
norms allow for millions of people around the wottdregulate their activity with
almost no state intervention. Violence in the ssinfelatively rare despite the fact
that surfers value waves very highly.

Ellickson suggests that efficient norms are md&lyi to emerge among close-knit
groups:?” Other writers follow Ellickson in placing specifemphasis on the wel-
fare maximising properties of norms developed mselknit groups®® Surfers,
however, have developed a set of efficient nornspitke the fact that they anet a
close-knit group. The global surfing communityfas too vast to be considered
close-knit. Nevertheless, surfers around the wbddle developed a core set of
norms that applies, with only minor variations,css different parts of the world. |
have looked at descriptions of surf norms from &ashustralid?® Western Aus-
tralia*° New England™ South Africat®? and Californiad®® These accounts from
around the world differ only in minor details armhceasily be seen as describing a
set of cross-cultural norms. Thus, surfers shat ¢boperative and efficient norms
can emerge from a large and heterogeneous communitfact, the norms of very
close-knit surfing communities tend to be less evagve'** Some commentators
suggest that close-knit groups may develop norras dkternalise costs onto out-
siders™®® The localism norms discussed in Part V fit thastern.

The cooperative surfing norms provide support foresis advanced by Carol Rose.
Rose has suggested that a tragedy of the commortt isevitable in all circum-
stances and, furthermore, that some kinds of ptpee inherently publit®® Rose
suggests some tragedies of the commons have bestegvhrough successful
informal management’ She provides the examples of public pathwaysrevi
gable waterway$® Courts have even recognised the success of iafaranage-
ment by recognising public property rights overtsirherently public property?’
Rose argues that ‘[f[rom a resource managemenpeetige, a group capable of
generating its own customs ought to be a less tbjeble holder of ‘public prop-

27 gee, for example, Ellickson, above n 27, 169.

128 See, for example, West, above n 27, 168 (‘Thilai$ central claim is that members of the Sumo
firm, like members of other close-knit grousve created . . . an organisational structuaé timaxi-
mized group welfare.”) (emphasis added).

129 See Surf Forum 2, above n 1, 333-34 (commentar§tbphen Kuhn)Surf Forum 1, above n 43, 242
(showing a reproduction of a poster created bySimdrider Foundation of Australia).

1% see Young, above n 45, 8 (reproducing the ‘Trilsad of Surfing’ plaque).

131 gee Surfers Code of Ethics, above n 44.

132 gee Jury, above n 47, 116.

13 gee Bill of Rights, above n 57.

134 SeePart V.

135 See, for example, Robert D Cooter, ‘Decentralisad/ for a Complex Economy: The Structural
Approach to Adjudicating the New Law Merchant’ (89944 University of Pennsylvania Law Review
1643, 1684-85; Ellickson, above n 27, 1pfoviding examples such as norms of racial intolee).

136 See Rose, above n 12.

37 See ibid.

138 |bid 723-30.

39 |bid.



678 DEAKIN LAW REVIEW VoLUME 9 No 2

erty’ than the unorganised general public, becausastomary public comes closer
to the management capacities of a governntéht.’

Surfing may fit within this picture. Surfers anech a large group it seems unlikely
that they would manage a resource any better tieageneral public. Nevertheless,
surfers have shown themselves capable of genertdt@gigown customs regarding
the management of their common resource. Thedernasare complex and subtle
and would be extraordinarily difficult to implemethirough a formal governmental
body. While under the management of these custtimasyaves could be consid-
ered an inherently public property.

Interestingly, the surfers’ commons shares an itaporfeature with the other
examples of inherently public property providedRyse such as public paths and
waterways. In these commons, overuse does notthaveng-term adverse conse-
quences that it can cause in other contexts. Twhae over-fishing today can
destroy future seasons, a failure to observe tog-uir rule today will not ruin
tomorrow’s waves. Similarly, overcrowding and uoperative behaviour on a
waterway is unlikely to prevent the waterway froming used as a thoroughfare
tomorrow. This lowers the stakes involved in cotitjpa for the resource. For
example, individuals don't have to worry about th&ng the last chance for them
to use the resource before they fall victim to mthdefection. Perhaps this is an
essential feature of inherently public property.

Unfortunately, it is premature to declare a ‘comedythe commons.” In a true
comedy of the commons there is an additional facieater use is actually a posi-
tive good**' Surfing is not like this. Even though congestities not deplete the
resource, surfers do not actually want more coigest Thus, the cooperative
norms of surfing are not the end of the story. fisgmorms also include the unco-
operative norms of localism and their attendantevice. Nevertheless, | think it
makes sense to laud the success of cooperativeeuns before discussing local-
ism. Although it will be seen that localism isigrsficant problem, | believe that
dramatic stories about localism could distract friva fact that cooperative surf
norms are an enormous succ’é‘%sEssentially, | don’t want the reader to fall inct
to availability bias and only remember crazy stodbout the violent ‘Bay Boys’ of
Palos Verdes?® The reader should also remember timtions of people surf
regularly around the world and violent conflict amyahese surfers remains rare.

149 |pid 743.

11 See ibid 767-68 (noting that increased particggatian enhance the value of many social and com-
mercial activities).

142 Justice Greg James makes the same point. S8dfeForum 1, above n 43, 233 (commentary by
Justice Greg James) (arguing that press coverageiréihg violence, like recent sensationalist press
coverage of home invasions, could make such intsdegem more frequent than they really are and lead
to unnecessary regulation).

143 Basically, availability bias is our tendency tdibee that dramatic and memorable events are more
common than they really are. For a good discussfawailability bias, see Amos Tversky and Daniel
Kahneman, ‘Availability: A heuristic for judging dgquency and probability’ (1973) Gognitive Psy-
chology207-302. For crazy stories about the Bay BoysPseeVI(C).
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\% LocALisM NORMS (PREVENTING A TRAGEDY OF THE
COMMONS?)

Many surfers who've spent years of their lives héag the curves and
moods of a powerful and alluring surf spot feelease of ownership that
makes land-based property rights seem feeble ipadson**

The cooperative norms of surfing are not the enthefstory. A visiting surfer
arriving at a new break will want to know the irgép of the ‘localism’ at the
break'*® Localism can range from norms conferring somééigtatus on locals to
norms that enforce extra-legal proprietary claindg.their most extreme, localism
norms are enforced through violence.

Status has little role in the cooperative normswfiing. Although beginners are
obliged to surf at mellow break§ and longboarders must not abuse their advan-
tages*’, the norms of surfing usually apply equally tosaitfers. For example, the
drop-in rule gives priority to the surfer on thaiohe even if that surfer is a beginner
and the surfer on the outside is a former worlchgsian*® Localism injects status
into the mix.

Essentially, localism is a diverse and variableafetorms conferring higher status
and priority on a group of ‘local’ surfers. A serfgains the status of being a ‘local’
through surfing a break regulaf§’. Thus, a ‘local’ need not actually live near the
break. However, a local does need to surf thekbfiemjuently enough that the
other regular surfers recognise him or her as alaeg Localism relies on the
‘locals’ being able to distinguish locals from ddess. Thus, it is possible for a
surfer to claim priority as a local over someoneovelctually lives much closer to
the break®® The most important requirement to attain localist is to have a long
histor¥515urfing at the break. Establishing thistdiy is often referred to as ‘paying
dues™

The norms of localism are not as fixed as the besaperative norms of surfing.
The most important differences are in the levetlefierence expected from visitors

44 Nick Carroll, ‘Defending the Faith’, in Nat Your(gd) Surf Rage(2000) 54, 60.

15 As Dean Kronman told me, ‘the main variation yoavé to worry about is the variation in the
intensity of the localism.” Anthony Kronman, Penabcommunication February 2004.

16 See above n 76-77 and accompanying text.

147 See above n 87 and accompanying text.

148 Recall that former world champion Nat Young wategkat for allegedly violating the drop-in rule.
See above n 112-13 and accompanying text.

19 SeePart V(E).

%0 see, for examplegill of Rights, above n 57 (‘The term ‘local’ hasthing to do with where a surfer's
home is located, yet everything to do with his er fong-term history at a particular surf locatipn.

(discussing rule 7 ‘When travelling, respect thealcsurfers’).

%1 gee, for example, Derek Rielly, ‘Mainlining’, inallYoung (ed)Surf Rage(2000) 33, 39 (describing

the ‘lengthy dues paying exercise’ expected from hy the locals when he moved to a new break).
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and the level of hostility demonstrated towardteis. Localism can be considered
mild, moderate or heavy depending on these diffazgii’

Milder forms of localism involve nothing more tham expectation that locals
should receive a measure of additional deferen8arfing at a mildly localised
break may involve no more than taking extra caretaodrop in on locals and
competing less aggressively for the best set wavBsis mild form of localism
serves as an extra layer of norms that is add#tetoooperative norms of surfing.
In contrast, surfing at a heavily localised break enean risking serious assault.
Consider the following description of the atmosjghat Lunada Bay in Los Ange-
les:

Notoriously localised by a crew that all know eather. Keep a low pro-

file, walk softly and carry a big stick. Park yatar blocks away, or have
someone stay with the car. If it's not too crowdeere is the remote pos-
sibility that you'll catch a couple of waves, andte verbally or physi-

cally assaulted?

In contrast to milder forms of localism, heavy liga displaces the cooperative
norms of surfing as it aims for the outright ex@émson non-locals. The locals
themselves may distribute waves according to ordisarfing norms; they just
refuse to apply the norms to outsiders.

Although | have divided localism into three cateégsy it is important note that

these groupings are very flexible. It will be séleat the severity of localism varies
along many dimensions. These include the leveledérence expected from visi-

tors, whether visitors encounter verbal abuse, hdrelocals tolerate disfavoured
groups such as wave-ski riders and the frequensyotdnce and property damage.
Nevertheless, the variation among these factorsbeaoonsidered together as de-
termining an overall level of hostility encountetegoutsiders.

It is also worth noting that the local ‘vibe’ cahange rapidly even at a single
break. For example, a break may have an easyguwitigence for the first hours
after dawn and then become very competitive a feurs later™* A surfer who
has already paid his ‘dues’ with the early morniagals can arrive at 8am and
encounter hostility from a different crowd of regs**®

52| pborrow these terms from Surfline. In its onlimavel guide to American breaks, Surfline rates th
breaks according to ‘local vibe’. See Surfligeyfline: Travel
<http://www.surfline.com/travel/surfmaps/us/us.cfrat28 April 2004.

%8 WannasurfLunada Bay

<http://www.wannasurf.com/spot/North_America/USA li@ania/LA_County/lunada_bay/index.html>

at 9 December 9 2003 (Wannasurf is a large onlingegto the world’s surf breaks).

154 see Oscar Liivak, Personal communication. Oscas & regular surfer at Santa Cruz's famous
Steamer Lane.

*® See ibid Oscar claimed that the very early morning crow8taamer Lane consisted mostly of older
surfers while the midmorning crowd consisted ofryger surfers eager to establish their dominance.
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A Mild localism

As noted above, this form of localism is mostly @atible with the healthy norms
of surfing. Essentially, ‘mild localism’ means stiag extra deference to local
surfers. This deference is shown through takintgaegaution not to drop in on a
local and through observing a few extra norms.

The norms (for visitors) of mild localism include:

1) Don't arrive in a large grotpy

2) Ease into the lineup (don’t compete aggresgite early}®’

3) Let locals surf most of the best set waves

4) Take extra caution to avoid violating any oraynsurf norms (i.e.

don't get in a local’s way!)

Together, these concrete norms can implement te&aab norm of ‘respect the
locals’. Observing these norms demonstrates deferéo the locals and helps
mitigate the effects of crowding for the locals.

Surf journalist DC Green describes arriving witgraup of five at a localised break
where four surfers were already surfing: ‘One gugled over from a van, leaned
in and muttered, ‘Look I'm not a local. But youygubetter not all paddle out at
once.” [My companion] already knew this unwritterowd control law, but he
thanked the guy all the san&® This norm against travelling in large groups seem
mainly directed at minimising the impact of crowglion locals. If localism is
understood as being, at least in part, a reactioavercrowding, then we might
postulate that more crowding will lead to more sevecalism®® Thus, if visitors
wish to minimise the severity of the localism tregperience then they should take
care to minimise the extent to which they are seea cause of crowding. Surfline
recommends the following rule of thumb: ‘if therd&c] a few guys out: avoid
increasing the numbers in the water by more th&.2%

The next three norms serve the dual purpose ofnmgirig the impact of crowding
and conferring higher status on locals. Overhkse norms allow locals to set the
tone (or, as surfers say, the ‘vibe’) of the s@$sson. Surfline advises visitors to
‘take a back seat and let the local surfers didtatepace of your surf, until they're
confident enough of your intentions to give yowaple of set waves®?

Notice that this implies that the locals can contine distribution of the set waves.
At heavily localised breaks this control may beoeoéd through outright threats

%6 See for exampleBill of Rights, above n 57 (‘Don't travel in largeumbers.’) (discussing rule 7
‘When travelling, respect the local surfers’).
7 See ibid
%8 See ibid
159 See Green, above n 75, 39.
60| discuss the relationship between localism ardttineat of crowding in Part V(G)(3).
i‘; Bill of Rights, above n 57 (discussing rule 7 ‘Wihteavelling, respect the local surfers’).
Ibid.
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and violence. Violence is not necessary, howewrbreaks with milder forms of
localism the locals may be able to control theriistion of waves simply through
their knowledge of the break. If visitor competies aggressively, ‘a local (or more
than one) will almost certainly use his or her siggeknowledge of the spot to
confuse and frustrate yotf?

Locals can ‘frustrate’ visitors by assertively ugitheir experience and familiarity
with the break to exploit a feature of the dropdife. Recall that the drop-in rule
gives priority to the surfer who is closest to geak. Successfully catching a wave
very close to the peak can be very challenging umeéhat is where the wave is at
its steepest. Thus, the drop-in rule ‘under coitipetconditions can lead to a cycle
in which surfers may attempt to take-off in everrendight’ situations.*®* This
means that it will require considerable skill tat geiority.’®®> In this situation a
group of experienced locals can use their familiasith the wave to dominate the
break!®® Thus, visitors may have to effectively wait fpefmission’ to get a prized
set wave. Sometimes this permission will takeftlien of an explicit invitation to
catch a waveé®’ Other times visitors will simply wait for locate relax and com-
pete less aggressively before they will attemptatch a prize wave.

B Moderate localism

Violence among surfers is a problem which has edisor many years.

Typically, this involves ‘localism,” in which perss who frequent a cer-
tain area will attempt to discourage others froimgishe area by means of
escalating intimidation techniques. Most oftenis tle manifested by

threats at varying levels or attempts to cut off tlon-local surfer attempt-
ing to surf. When these are ineffective, the pgablccasionally rises to
physical violencé®®

There is a fundamental difference between mild liscaand what | am calling
moderate and heavy localism. The latter form®oélism involve active efforts to
discourage visitors from surfing a break while niddalism merely seeks deference
and especially good behaviour from visitors. Thats,moderately and heavily
localised breaks the local surfers claim quasi-pedgry rights over the surf break.
These rights are enforced through informal andnoiffegal tactics. The intensity
of the tactics employed determines how ‘localisbé’ break is.

183 bid.

164 pearson, above n 5, 155.

%5 :On some extremely competitive occasions, the -tzfk® are so critical that the wave is virtually
unmakeable even for the very best surfers.’ . Ibid

1% For example, consider the following advice foritaiss to a Western Australian surf break known as
Jake’'s Corner. ‘Locals have got the take off zeneed. Expect scraps.” Wannasudfkes Point
<http://www.wannasurf.com/spot/Australia_Pacificsalia_WA/Kalbarri/jakes_point/index.htmI> at 8
February 2004. My personal experiences at Jakerset confirmed the accuracy of this observation.
7 See above n 75 and accompanying text.

%8 Memorandum from Chief Lifeguard B Christmas Breawsto City of San Diego Legislation Spon-
sorship Program (1999) (supporting the proposech@paves Act) (on file with author).
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Moderate localism will tolerate some outsiders whikeavy localism aims for the
outright exclusion of visiting surfers. The toalsthese forms of localism include
‘stink-eye’, explicit demands to leave, delibergtgktting in the way of visiting
surfers, marking territory through graffiti, propedamage and physical violence.
Although moderate localism can use all of thesdstqahysical violence and prop-
erty damage will be rare and may be limited toaierbut-groups such as body-
boarders or wave-ski riders.

The mildest form of intimidation or discouragementountered by visiting surfers
is the dirty look, or, as surfers call it, ‘stinges.*®® Stink-eye is probably the
easiest way to make visitors feel unwelcome withmetking the law or risking a
violent response from a visitor. Of course, thevdside to such a mild form of
intimidation is that many visitors will simply ign@ it. Thus, stink-eye alone is
unlikely to succeed in keeping away crowds andlfoozay have to increase their
intimidation.

‘The most common tactics, and the most difficult golice, are threats and
taunts.*”® Threats and insults are the next level of intitiish after stink-eye. A
typical verbal act of localism would involve a lbsaurfer telling a visitor that the
break is for ‘locals only*”* Along with verbal threats, surfers may also nettar
theirg%rs to find a note under the windscreen ngigcouraging them from coming
back.

Verbal intimidation can vary from a simple inswdti¢h as calling a visiting surfer a
‘kook’) to an illegal threat. For example, a Bitei surfer visiting Palos Verdes in
Los Angeles reported being surrounded by 15 logdis told him that they would
‘break my face’ if he surfed thet& Verbal intimidation, even when illegal, has
the advantage of being almost impossible to prasé€u Moreover, this form of
intimidation is almost never reported to authositiwen when it is routing>

Locals also use physical markers or signs to inléta visitors. While the waves
themselves cannot be marked, nearby buildings arldr lots are often explicitly
marked by graffiti telling visitors to leave. Aantisitor graffiti can sometimes be
directed at a specific group of outsiders. Forngxe, graffiti saying “LA go

home’ . . . used to be painted onto the flyover iRiacon Point beach, south of

% See, for example, Mike Kew, ‘Californication’, Mat Young (ed)Surf Rage(2000)100, 102; Glen
Hening, ‘Stain on the Soul’, iNat Young (edSurf Ragg2000)131, 142.

0 californians defending surf turf: Some turn tohénce to control best beacheBhe Dallas Morning
News 27 September 1998.

171 See Kew, above n 169, 108-09.

72 See ibid 124-25.

3 See ibid 112. This act of localism may violatelCRENAL CODE § 422 (2004) (prohibiting threats
to commit a crime which could result in death aiaes bodily injury).

" See Telephone interview with Chris Brewster (14véober 2003) (on file with author) (Chris
Brewster was formerly chief lifeguard in San Diego)

5 See ibid
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Santa Barbara, one of the best surf sites on thiéo@éa coast.}’® More com-
monly, visitors will encounter graffiti with the bi@ message of localism: ‘Locals
only’.”” At a break | often visit (but never surf) in Rieoi$land ‘locals only’ was,
until recently, painted in large red letters in thigldle of the parking lot.

Locals also make things unpleasant for visitorsiéberately dropping in on them.
Deliberately dropping in on a surfer is known aiifhg’}"® If the locals regularly
fade a visitor then they can effectively ruin afl os or her waves. Usually, a
victim of fading would have authority to sanctidretperson who has violated the
drop-in rule. At a localised break, however, theals may react very negatively to
being sanctioned by outsiders. Surf journalisteReRielly claims that he has ‘seen
a Burleigh local drop in on a visiting surfer, vélereateningly toward him, collide,
then surface throwing punches at the stunned BfSkeVisitors will often quietly
accept a fade because of fear of such behaviolws,Tocalism can fundamentally
alter the most important cooperative norm of sggfin

Fading serves the dual purpose of mitigating thectf of crowding and demon-
strating the superior status of locals. Fadingvadl locals to take more waves,
particularly when they are otherwise strugglingctonpete. ‘If a local gets frus-
trated, the next wave is his, whether he is orirthiele or not. . . . [t]his is one of the
variations on the drop-in rule, and one that isarstbod by all surfers®® Fading
can also reduce crowding by discouraging visitoafreturning.

When visitors accept fading they acknowledge theesar status of locals. As one
local explained:

Locals don't fade each other. But if that fellggsvisitor’s] ability is good
enough and he deals with it [being faded] withcedcting verbally or
physically, we’ll stop doing it. If he deals wiit) he gets respect quicker
than a loudmouth who's got a good surfing abiffy.

Thus, quietly accepting fading is a form of ‘payidges’ that might allow a visitor
to gain ‘respect’ from the locals.

Moderate localism can also involve attempts to detefy exclude less favoured

surfing groups such as bodyboarders and wave-d&isi Bodyboarders (who are
sometimes derisively called ‘spongers’ by otherfesg) have an advantage over
other surfers because they do not need to starwhep they catch a wave. This
means that bodyboarders can catch steep wavestoltise peak more easily than
surfers with a similar level of experience. Thiseg bodyboarders an advantage

76 See, for example, Campbell, above n 1.

7" See Jury, above n 47, 136 (displaying a photaaffitj saying ‘LOCALS ONLY’ on a wall at Glen
Beach in Durban, South Africa).

178 SeePawle, above n 39, 95.

% Rielly, above n 151, 51 (Burleigh is a world clasint break in Queensland Australia).

180 pawle, above n 39, 89.

181 |bid 95 (quoting Burleigh local Eric van Druten).
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under the drop-in rule and can breed resentmepgcesly in crowded conditions.
Wave-ski riders also have an advantage over otlders because of their much
greater paddle speed. Thus, it is unsurprisingltbdyboarders and wave-ski riders
encounter the most hostility at localised brealghen Stephen Kuhn asked surfers
in eastern Australia to name rules of the surf,essesponded that the rules of the
surf simply did not apply to bodyboardé?s.

Adam Koleits is a former semi-professional surfad a local at Trigg Point in
Perth, Australia. In an interview, Koleits desedthe Trigg locals’ attempts to rid
their break of bodyboarders and wave-ski rid&tsHe claimed that ‘[the Point is
out of control still, but if we let those goat-bedivave-skis] come through, plus the
esky lids [bodyboarders], it would be twice as matwith not one bit of respect?
Strategies for removing wave-skiers included steabaddles and turning skis
upside down to force the rider to eject from hiesabelt’®

Koleits claims that ordinary surfers are not metwvihe same level of hostility. He
says that he accepts ordinary surfers because enadhgot to surf. . . . [b]ut the
other types of craft at crowded spots, they're jngstheir luck.*®® Highly compe-
tent surfers in particular will be accepted. Kwdetlaimed that ‘[tlhe locals are
friendly to anyone who can pull a bottom turn awndadbelt.*®’

Finally, if a visitor makes the mistake of droppiimgon a local he or she may be a
victim of a ‘spearing’. A spearing occurs whenuafer deliberately shoots his or
her board at another surféf. A surfer is particularly vulnerable to this forof
assault after dropping in. This is because théeswvill be directly in front of an
annoyed surfer who is already riding the wave dud has momentum to shoot out
his or her board®®

c Heavy localism

Heavy localism aims at the outright exclusion of+hocals. Heavy localism in-
cludes all of the intimidation tools of moderatedtism but applies these tools with
greater frequency and severity. Heavy localisnerofincludes physical violence
and property damage. Visitors to heavily localibedaks will often be immedi-
ately confronted with intimidation. If visitorsenot deterred by this intimidation
they risk assault.

82 SeeSurf Forum 2, above n 1, 335 (commentary by Stegtudm).

183 See Pawle, above n 39, 90-93.

4 |bid 91.

% gee ibid

2% |bid.

87 |bid.

188 SeeAlex Salkever, ‘Surge in Surfers Leads to More ¥iate on the WavesChristian Science
Monitor, 24 February 1999, 2 (‘Surfers often try to spgarun over other surfers with their boards.’).

18 |n October of 2003, | saw an attempted spearirtheatnormally peaceful) Town Beach in Narragan-
sett, Rhode Island. Less than 20 feet away fromarserfer narrowly missed injury after a board was
speared forcefully (and skilfully) in his directionThe victim had blatantly dropped in on the other
surfer. The surfer who had attempted the spedhieg continued to scream profanities at the suvfey
had dropped in. The victim wisely paddled to aeoirea of the beach.



686 DEAKIN LAW REVIEW VoLUME 9 No 2

The locals at Lunada Bay in the Palos Verdes Estate@hbourhood of Los Ange-
les provide one of the most infamous examples célism®®® The Lunada Bay
locals are known as the ‘Bay Boys'. In this sulbplawill focus on the Bay Boys as
a discussion of their localism will cover all oktkactics of heavy localism.

The first thing to note is that the Bay Boys areyvelose-knit. ‘The Bay Boys
proudly describe themselves as a brotherhood ndless fraternity from father to
son - so close, so loyal that it dictates theiriaolife and business dealings?”
Their home, Palos Verdes, is one of the most exelusreas of Los Angelé%?
Despite the price of the real estate, the Lunada & break is below a public
park and is supposed to be open to the pdbiic.

The break at Lunada Bay is at the bottom of a géegp hill that is almost a cliff.
Surfers need to park their cars at the top oftilisas there is no road down. In
fact, there is no maintained footpath down the dulithe descent is challenging for
those who are unfamiliar with the landscapPeThe locals prefer this situation as it
‘keeps the traffic down-*®> This geography also makes the break easier or th
locals to defend through intimidation. Visitors sharrive and park at the top of
the hill and then descend on a particular pathusTh handful of locals can keep a
vigil at the top of the cliff and confront any visi.**°

A small set of Bay Boys sometimes will keep a vafilthe top of the cliff while
others surf. These locals will warn visiting narrfers about the dangerous descent
to the beach?” They will also warn visiting surfers of the dargyef descending
the cliffs. Of course, they make it clear to thefars they will provide most of this
danger themselves. As one Bay Boy put it, ‘[w]erpise [any visiting surfer] a
very humiliating experience. . . . [w]e tell him Bfown men will be in his facé®
Sadly, the visitor is well advised to follow thighéce to leave as the Bay Boys’
tactics will quickly escalate if he or she actudtigs to surf there.

If he or she manages to pass any Bay Boys at theftthe cliff, the visitor then has
to descend. This leaves the visitor vulnerableottks thrown from abovE® An

10 see, for example, above n 153 and accompanyirtg t8urfline usually rates the ‘local vibe’ with
words like ‘none’, ‘moderate’ or ‘heavy’. For Lutia Bay, Surfline rates the local vibe as ‘nuclear’!
See SurflineSurfline Travel: Lunada Bay
<http://www.surfline.com/travel/surfmaps/us/la_ctyftunada_bay.cfm> at 7 February 2004.

191 Michael Goodman, ‘Coastal Nostra: Surf Gangs is Bmgeles, CA’Los Angeles Magazindune
1996, 72.

92 gee SurflineFringe Benefits
<http://www.surfline.com/travel/surfmaps/us/la_ctythaggertys_ely.cfm> at 2 February 2004 (Surfline
interview with Palos Verdes surfer Tracy Ely) (reter Fringe Benefits).

19 gee Kew, above n 169, 114.

194 See Goodman, above n 191.

% |bid (quoting a Bay Boy).

% This situation can be contrasted to a typical béaeak which will have many avenues of approach.
7 See Goodman, above n 191.

%8 |bid (quoting a young member of the Bay Boys).

%9 See ibid.
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alternative option would be to arrive by boat. amifnately, as Randy Meistrel
found out, boaters still have to deal with the Bays who are already in the water:

Randy Meistrel tried to avoid cliff fights and dhesl tires by anchoring . . .
outside Lunada@ay, then paddling in to surf. Bay Boys swarmeuh.hi
‘Somebody grabbed me. | took a swing. Four gugsewholding me un-
der ?(%d punching me.” He says he broke free aaidipd back to his
boat:

Unsurprisingly, this violent attack was successfuldeterring future boating at-
tempts from Meistred®*

Surfers who arrive by car risk vandalism to thehicle. It is very hard to monitor
one’s vehicle while in the water surfing. Thusi@aing cars is a common intimi-
dation tactic at heavily localised bredR%. At a heavily localised break in South
Australia visitors have had windscreens smashedawnd even had cars pushed off
cliffs.?®® At Lunada Bay, vandalism is so common that vigitsurfers have been
advised to bring somebody to watch theirar.

The Bay Boys have been quite creative with thedtevice and do not limit them-
selves to throwing stones and punches. Some rgsiéport receiving cuts on their
feet after Bay Boys left glass on the path whileytivere surfing®™ Another non-
local, after bravely persisting with surfing at laga Bay finally ‘saw the light’
after some Bay Boys shot at him with a pellet flinObviously, violent tactics like
these could place the Bay Boys at risk of arrésthall discuss why the Bay Boys
have largely been able to avoid police attentioRant VI(B) below.

The severe tactics of heavy localism, such as thosgticed by the Bay Boys, can
attract publicity’®” For exampleTracksmagazine recently published a list of the
worst breaks in Australia for an outsider to Vi&it.Generally, locals try to discour-
age publicity for their brea®?® If the publicity is sufficiently negative, howavet
can help to discourage visitors. One Bay Boy geet visiting journalist by telling
him to ‘keep writing that this is a war zone ..a’em away. . . . [w]e don't like
riffraff comin’ up here showing their fat butts iinont of these million-dollar

200 |bid,

21 See ibid

22 gee, for exampleBarilotti, above n 40 (showing a photo of a car dw with the words ‘go home’
scratched into the glass); Campbell, above n 2;,kKdeve n 169, 128.

203 SeeGreen, above n 75, 185-86.

2 gee above n 153 and accompanying text.

205 See Goodman, above n 191.

26 gee jbid(quoting Kurt Staphenhorst).

27 A Lexis search of ‘Bay Boys’ and ‘Lunada Bay’ retad over ten newspaper articles about the Bay
Boys and their intimidation of outsiders.

28 5ee Damien Murphy, ‘Time To Teach Some Manner§t Local Drop-in CentreSydney Morning
Herald, 24 November 2003, 5 (discussing ffracksarticle). Tracks is one of Australia’s most premi
nent surfing magazines.

2 This is discussed further in Part V(E)
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homes®° Thus, as long as the break is infamous as wemsus, publicity may
deter visitors from showing up at all.

The goals and techniques of localism, unsurpriginglill often take on a local
flavour. In Hawaii, the intimidation tactics ofdalism are usually directed most
strongly at non-local surfers who are not nativevkiians?* In Puerto Escondido,
Mexico, where the local surfers are usually mucbrpothan the visitors, some
locals have demanded that visitors give them smyiréiquipment (even boards) to
avoid local hassleg? Nevertheless, the intimidation tactics of hetngalism are
similar wherever it is practiced. The variationag localism is mostly in the
frequency and severity with which the intimidatitactics are applied. The Bay
Boys of Palos Verdes represent the extreme erttedbtalism continuum.

D Localism tied to land-based property rights

As noted above, it is usually possible to becortlecal’ at a break without owning
property nearby. Even the Bay Boys include a few-residents of Palos Verdes in
their ranks™® A very different form of localism has arisen asmall number of
surf breaks, however. At these breaks, the lawailsexplicitly tied to ownership
of nearby property. Normally, a surfer can seeteptance by the locals through
showing deference to them and surfing frequentlyugh to be seen as a regular.
Surfers call this process ‘paying dues’. In costirat a small number of breaks a
surfer can ‘pay dues’ by actually paying dues. sThight involve buying property
or simply paying to stay at a surf resort. | welfer to this form of localism as
‘cash localism’.

The most famous location of cash localism is thdlister Ranch near Santa Bar-
bara, known to surfers simply as The Ranch. ThecR&as something of a
‘mythic history’ for Californian surfers:* The Hollister Ranch was subdivided in
the early 19708 The new property owners put the surfing communitynotice
that access to the surf breaks was to be limitgogt@perty owners. In July 1972,
the manager of the Hollister Ranch, Dick Larue,camted tdSurfermagazine that
‘The Ranch is closed® He said ‘I know this article is going to come dnita
magazine that’s read by all the surfers in the evorl . and | just have to tell the

210 Goodman, above n 191 (first ellipsis in original).

21 gee, for example, McHugh, above n 2 (discussing Blise’s experience in Hawaii where, as the
only white at a break, he was told to leave).

%2 geeSurfer, The SURFER Interview: Coco Nogal@§03)
<http://surfermag.com/currentissue/cocoint/indethlh at 24 October 2003 (no longer available online
on file with author) The interviewer says that NWogales ‘[u]sed to be one of the most notorious
enforcers of Puerto Escondido’s brutal localisrnid.

213 See Goodman, above n 191 (‘Important for acceptdimto the Bay Boys], but neither essential nor
automatic, is living - or at least having grown-uip Palos Verdes Estates. . . . Privileges areetiones
extended to an aspirant living in one of the ne@lrimg peninsula communities.’).

214 Anthony Kronman, Personal communication Febru@@42

215 5ee Kew, above n 169, 118.

28 |bid (excerpting theSurferarticle).
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kids - the only way they can use The Ranch is y&parcel?!’ Today, a surfer
can gain recreation rights to The Ranch by purdggsitwelfth-interest in a parcel
(costing approximately $125,008}

The property owners of The Ranch only control #wedibased access to the surf
breaks. Thus, it is possible for surfers to traeelThe Ranch’'s famous surf via
boat. The result has been ‘a venomous owner-wérsater feud?® The owners
use the tactics of heavy localism to discouragadve®® In one famous incident,
‘Angie Reno, one of surfing’s great talents . adho fend off a machete attaék"
Even invited guests of owners can encounter hiystiliGlen Hening reports that
while at The Ranch with two friends, both of whorares ‘parcel owners who have
surfed The Ranch for decades, we couldn’t surf Rigimd Lefts. . . . seems that
givegzzwho was out at R&Ls that day, showing up vétten one guest was verbo-
ten.

The difference between cash localism and ordinarylscalism can lead to distinct
tensions. In the words of a regular boater:

That whole scene bugs me. I've spent a lot of tadoeg that stretch of
coast since my first trip in 1973. [I've travelledby car and by boat. Just
because some punk comes up with the scratch faebth-interest in a
piece of dirt eight miles from the beach hardlyegi\him the right to tell
me how | should pursue my boating interééts.

This boater resents being prevented from becomingmed at The Ranch. Under
the norms of traditional localism, a boater migatdble to ‘pay dues’ at The Ranch
and become accepted as a local (or at least tetetat the locals). Under The
Ranch’s cash localism, however, someone with ardst2b,000 can jump the
queue and become an ‘instant local’. It is nopsging that this annoys the boat-
ers, some of whom have been surfing The Ranchefcadks.

Another form of cash localism involves surf tourisioand-based developers have
claimed exclusive surfing rights at nearby breaksr example, at Tuvarua in Fiji:

A group of Americans built a resort then claimedlesive surfing rights
to a reef just off the island and another a fifteginute boat ride away.
Money was paid to local tribes to enforce this-seffated law and surfers

27 | pid.

28 Anthony Kronman, Personal communication Febr2g4.

29 Kew, above n 169, 118.

20 Dean Kronman has once surfed at The Ranch as st gfi@an owner. He told me that his host
claimed that boaters were only likely to encourttestility if they arrived in large groups. Anthony
Kronman, Personal communication February 2004.

221 5ee Hening, above n 169, 140.

222 |pid. One of Glen’s hosts said, ‘I don’t want my tiréattened again.’ 1bid

22 Kew, above n 169, 121.
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from resorts on other islands daring to ride thefgevere told to leave or,
worse, became victims of violen®.

The owner of a resort in the Maldives also claimslesive rights to a surf break
The cash localism of Tuvarua is very different froaditional localism. First, like
at The Ranch, a surfer can become a ‘local’ byrgaynoney. In Tuvarua surfers
become ‘temporary locals’ by paying to stay atdbeect resort. Tuvarua is differ-
ent from The Ranch, however. At The Ranch it &lttals themselves that must
defend ‘their’ turf from the boaters. In Tuvardeettask of intimidation has been
subcontracted to paid enforcers. Thus, in Tuvavaahave something that, even
though it is not sanctioned by the state, lookst éike fee simple.

E Other norms among locals

In this subpart, | shall complete my descriptionlaxfalism by reviewing some of

the norms that govern the behaviour of locals. néogovern the process of becom-
ing a local and also govern the responsibilitiekooéls to each other. For example,
locals may have a duty to prevent publicity of theieak. Also, locals often have
strong internal hierarchies that influence thegdilons of individual members.

| have already partly discussed some of the nowrerging the process of becom-
ing a local. Essentially, the process involvesvlogaining acceptance by regu-
larly surfing a break while showing deference te #stablished locafé® A new
arrival can try to gain acceptance and establighilifizity by starting out at less
desirable nearby breaks. Oscar Liivak told me alisi experience establishing
himself at Santa Cruz’s famous Steamer L&heAfter moving to the area, Oscar
began surfing regularly at the least desirablete&®er Lane’s three peaks. After
Oscar had spent 5 months surfing almost every tiyisaspot, an established local
paddled up to Oscar and told him he could moveouhd most desirable peak. The
duration of a dues-paying process like this cary vddely. At many breaks it can
take years to become accepted as a f6tal.

As might be expected, the heavier the localismhtreer it is to be accepted. Once
again, the Bay Boys provide an extreme case. @enshe experience of Tracy
Ely. Mr. Ely has surfed in Palos Verdes for des#d® Moreover, his wife went to
high school with many of the Bay Boys and he hasmo$ocialised with them. He
has ‘surfed with them at other breaks, just notddm®° Despite being familiar to
the Bay Boys both socially and as a surfer, Elyrf@asr been ‘invited’ to surf with
them at Lunada and he knows that he’s not ‘welcamsurf theré>' Ely says that

24 Rielly, above n 151, 49.

225 gee ibid

226 See above n 147-51 and accompanying text.

227 gee Oskar Liivak, Personal communication.

228 See Rielly, above n 151, 40 (describing a dugiagaexercise at Burleigh that ‘[w]ent on for yers
229 See Fringe Benefits, above n 192.

20 |pid.

%1 bid.
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‘[ilt's a generational thing up there now: you'vetgyuys surfing out there who are
40, and now their kids are surfing out theré.'Thus, at Lunada Bay it seems that
the only way to become a local is to be the child Bay Boy.

After being accepted by the locals, a surfer wilally start at the bottom of a
hierarchy. Young surfers (often known as ‘grommetee expected to show defer-
ence to older locals. Trigg local Adam Koleits sdlyat ‘[w]hen | was young you
had to earn your respect. . . . [w]e did cheekygkibut we didn’t push it*? If the
young surfers ‘stepped out of line in those days grpected to get a bit of pay-
back.?** Koleits claims after he dropped in on an oldefesuthe guy got me and
threw me head-first into a glass recycling Bii.” Koleits claims that the older
surfers deserve a greater share of the waves letlaes ‘have waited in line for a
long time.?*

In Lunada Bay the older surfers get to delegatedakle of intimidating outsiders to
the younger surfers. Journalist Michael Goodmaeriiewed ‘[a] Bay Boy with
28 years [sic] seniority - who agreed to talk oifilgranted anonymity?®’ This Bay
Boy told Goodman that while ‘constant vigilance iagaoutsiders ‘is up to all of
us,’ . . . the actual ‘hassling’ of intruders madten falls to the yound®® A
surfer’'s ability will also influence his place ihé hierarchy. The way to be ‘so-
cially upwardly mobile’ at a surf break is to impeoyour surfing>® Surfers gen-
erally find that ‘the better you surfed, the higlyeu sat in the chain of authority
and status**® Dominant surfers can enjoy considerable privilegBor example, a
‘local hero’ can have ‘priority just by paddlingrfa wave.*** Consider the follow-
ing story:

| remember a time when a Brazilian guy . . . tofikbehind Gerry Lopez

at Pipeline. | though it was so rude of him - ey, Gerry is a household
name in the Islands and the King of Pipe. Who daer think of has-

sling him for waves? Suffice to say [the Brazilididn't last long at Pipe

- or even catch any more waves that tfay.

What is remarkable about this tale is that the @ulielieves that it is rude to take
off behindGerry Lopez. Under the drop-in rule, the surfehibeé Lopez would
have priority. Nevertheless, Lopez’s status ishdhat surfers violate a local norm
simply by competing with him for waves at Pipeline.

22 |bid,
% pawle, above n 39, 92.
24 | pid.
25 | pid.
26 Ipid.
%7 Goodman, above n 191.
2% |pid. (“They're right on top of it,’ [the Bay Boy] saysroudly, ‘taking care of business.”)
zjo Gunter Swoboda, ‘Tribal Pissings’, Nat Young (ed)Surf Ragg2000)74, 75.
Ibid.
241 Carol Anne Philips, ‘Localism in Hawaii’, iNat Young (ed)Surf Ragg2000)146, 151.
2 bid. Note that Pipeline is unquestionably theldis most famous surf break. It is a spectacatzd
fearsome wave that has killed many surfers.

© ®
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Another important norm of localism requires lodalsninimise or prevent publicity
of their break. Before the break became well knolwoals at a break near Santa
Cruz parked their cars well away from the surf smat to draw attention to their
spot??® The locals ‘used to park a mile up the highway and walk down . . . just
to throw off the Valleys [non-local surfersf* Failure to observe this practice was
punished. A local explained that ‘[wlhenever sageek parked too close . . . we'd
smash their headlights and leave a note on theshialdl telling them where to
park and how to walk down her&®

At heavily localised breaks even locals can be tgamed for failing to prevent
publicity for a break. Surf journalist DC Greerffsted a harrowing ordeal at the
hands of the locals at a break he deliberately aniws ‘Saltbust**® A local told
them to leave the area after Green’s photograpéteus his camera. The local
explained that if the other locals saw that he leathem take photos then the other
locals would throw rocks at him as wéfl.

The norm discouraging publicity can make the wadflswrf journalists quite diffi-
cult as they often encounter hostility from loc&fS.A surf photographer at Lunada
Bay ‘reports that after he was threatened, he feddo shooting from a station
wagon with one-way window$* In response to this kind of pressure, surf jour-
nalists often deliberately misname the breaks taeser and many (if not most) of
the photograph captions in surf magazines do nuoterthe relevant bre&R’

F The surf gangs of California?

There is a striking parallel between surfer localignd the behaviour revealed in
Acheson’s famous studies of lobster fisherman. e3alm. Acheson has spent many
years studying the behaviour of groups he has nathed'lobster gangs’ of
Maine?" These lobster gangs apply their own set of degat localism norms to
regulate the Maine lobster industry.

Acheson discovered that, in order to fish for lebsh Maine, one had to be a
member of a ‘harbour ganf> Each harbour gang has its own fishing territaty.

243 geeDuane, above n 107, 46.

244 |pid.

25 |bid,

26 SeeGreen, above n 75. Anyone familiar with Australsanfing lore would easily guess that Green
is writing about the infamous South Australian Brealled ‘Cactus’.

27 See ibid 184.

%8 gee, for exampleCarroll, above n 144, 64-71 (describing threats ‘ntence perpetrated by locals
against visiting surf journalists and photographers

2% Goodman, above n 191.

20 geeCarroll, above n 144, 64-71

%1 See generally James M AchesBhe Lobster Gangs of Mair{&988).

%2 gSee James M Acheson, ‘Variations in Traditiomahiore Fishing Rights in Maine Lobstering
Communities’, in Raoul Andersen (edorth Atlantic Maritime Culture§1970) 253, 253.

% See ibid 253-54.
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The harbour gangs are unofficial organisations thed territories are not recog-
nised by the state. Thus, the harbour gangs theesskeave to defend their fishing
range. ‘[L]ocal norms regarding both entry intaldimur gangs and the maintenance
of boundaries are enforceable by the use of viglevitich is sanctioned locally>*

Aspiring lobster fishermen have to ‘pay dues’ isirmilar manner to surfers wishing
to gain acceptance at a localised break. In bagles; the aspirant should gradually
ease his or her way into the community while scloysly obeying the local norms.
Acheson claims that ‘[tthe most important singletéa influencing entry into a
harbour gang is willingness to abide by the loaainms regarding lobstering®®
Gradual entry is also important:

Anyone seeking to go lobstering will experience sahegree of hostility
from those already established in the businessneSwmen never are ac-
cepted. A local boy will have relatively littlecuble if he is a long-time
resident of the community, if his father’s familyéstablished in lobstering

. His chances of success are greatly endahbe begins fishing from
a skiff with a few traps while still in high schoahd then slowly expands
to become a full-time lobstermary.

This account could easily be adapted to descrilferdocalism.

Like surfers, lobstermen defend their territoryotingh escalating sanctions. Locals
will usually provide a warning in response to tirstfintrusion. A warning can be
provided by slightly molesting traps or by usingemtablished signal (such as tying
certain kinds of knots in the ropes attached tmp)f®>’ Similarly, surfers usually
begin by warning intruders verbally, through graifir through notes placed under
windshield wipers. The next step for lobstermeddkberately leaving the visitor’s
traps oper>® This takes away the visitor's benefit and is &mto the ‘fading’
behaviour of surfers. If an intruding fishermameens undeterred then his traps
will be destroyed™ This is similar to the vehicle damage perpetratgdurfers.
Unlike in surfing, physical violence is not commamong the lobster gangs. This
is probably because lobstermen will rarely encauetech other while fishing.
Nevertheless, lobstermen can apply very seriousa#sgial sanctions. In rare
cases, boats and wharfs have been destroyed deriitgrial dispute$®

There is variation among harbour gangs in termba¥ vigorously they defend
their territory?®! Some fishing areas are subject to ‘mixed fishimgere more than

%4 |bid 254.

25 |bid 261.

256 |bid,

%7 See ibid 267.

268 gee jhid.

29 see ibid

%0 See ibid 267 n11.

1 gee ibid 254, 263, 274.
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one harbour gang is allowed to ff$h. In contrast, other harbour gangs, especially
those from island communities, claim exclusive ifighrights to all of ‘their’ terri-
tory and defend these rights doggedfy. The islanders’ reputation for violence is
‘known the length of the coast* This reputation deters intruders and is reminis-
cent of the reputation of the Bay Boys in CalifarniLike the Bay Boys, the island-
based harbour gangs have created ‘little fiefsezhout of the public domaif®®

Some lobstermen claim that the ‘differential progignto violence’ among differ-
ent gangs is linked to a lack of education and sup®to the outside world among
the more violent gang® Acheson found that the empirical evidence did not
support this claim as many islanders were welleled and educatéd’ Acheson
argues that the most important factor influenciegitoriality is the ability of the
locals to organis&® Many island harbour gangs are based on closaikities and
thus are able to easily coordinate defence of tieeiitory?®® The island harbour
gangs also benefit from geography as it is moreesipe for intruders to travel to
the islands to fish’® This raises the costs of intruders before thesnesncounter
the islanders’ resistance.

Surfers have also speculated that the severityudérslocalism is linked to the
socio-economic status of the perpetrators. Fomel@ Fred Pawle claims that
‘conversations with old and new locals around toentry found that localism
peaks when the popularity of a break coincides wstlsurrounding suburb being at
the lower end of the socioeconomic laddét.| suggest that this claim is mistaken.
Of the five worst breaks in Australia, only Maroalits this patterd’® In fact, the
most heavily localised break in Australia, Northridaeen, is in Sydney’s wealthy
northern beaches regiéf?. Similarly, the United States’ most infamous break
Lunada Bay, is in a spectacularly wealthy location.

Acheson’s study of lobsterman suggests a bettepthgpis for explaining the
varying severity of surfer localism. Locals arestable to defend their turf when
they are sulfficiently close-knit to organise a chioated resistance. The close-knit
Bay Boys provide an excellent example of this. Blag Boys are so organised that
they even delegate intimidation responsibilitieshin the gang’* Coordination

26
26
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See ibid 254.

See ibid 274.
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25 |pjd.

%66 |bid,

%7 gee ibid.

%8 See ibid274.

%9 See ibid.
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21 pawle, above n 39, 88.

The five worst breaks are named in Murphy, abo2€8.

23 Of the remaining breaks, Kalbarri and Cactusiareural areas. Kalbarri is an ordinary coastal
tourist town. Cactus is so isolated (it is on éuge of a desert) that it hardly makes sense koatabut
the social-economic status of the surrounding ar@urleigh Heads is in a prosperous tourist and
retirement area.

2 See above n 238 and accompanying text.
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may be even more important for surfing localismnttar lobstermen because
physical violence is more likely. Locals will watd be sure that they will be
backed up in a fight. Moreover, visiting surferdl Wwe intimidated by the knowl-

edge that they might meet a coordinated force.

Geography is also relevant to the ability of lodalsiefend their break. The cliffs
of Palos Verdes help the Bay Boys defend their. t@8imilarly, isolation makes a
break easier to defend. The long drive to CaatuSduth Australia and the boat
ride to The Ranch both increase the costs for &itoxs to these breaks. Visitors
will also be unsettled by the knowledge that arolerice would occur far from any
official scrutiny. A journalist preparing a stoapout The Ranch discovered this
when no visiting surfers would give him their namé3ne surfer claimed that ‘[i]f
the Ranch surfers got mad at him . . . there wbelsho one to protect him should
they decide to exact revenge at the isolated bedthe

The parallel between surfer localism and the lobgtigs is even more striking
when one considers the different stakes involvathe lobstermen are defending
their livelihood. In contrast, surfing is only ecreational activity. This suggests
that the value of the resource is not the onlydiadietermining how fiercely it is
defended. Some theorists have suggested thatnctester territories are better
demarcated and defended because they have grehteras a resource than other
lobster territorie$’® The empirical evidence does not support this yieow-
ever?’” Moreover, the example of surfer localism provitlether reason to doubt
this hypothesis. Some gangs of surfers defend tbeitories as vigorously as the
lobstermen even though only recreation is at staikee degree of close-knittedness
of lobster and surf gangs appears to be the besigtor of how vigorously they
defend their territory.

G Evaluating localism

The evils of localism are obvious. Violence antiniidation are a part of all but
the mildest forms of localis&{® It is more difficult to outline the positive aspie
of localism. Supporters of localism usually pofattwo main benefits. These
benefits are improved environmental stewardship engdroved ‘discipline’ or
‘respect’ in the lineup. Of these, the second e the better justification for
localism.

5 Hector Tobar, ‘Despite Law, Residents Tell Pulilic Go Away’,Los Angeles Time29 November
1998, 42.

% See Henry E Smith, ‘Exclusion Versus Governanaeo Btrategies for Delineating Property Rights’
(2002) 31Journal of Legal Studie453, 484 (discussing the view of Barry C. Field).

7 See ibid.

28 As | noted above, | cannot claim complete imptittian this point having been on the receiving end
of localism on a few occasions. The most seriag&lent occurred in Esperance, Western Austrdlia.
was surfing alone with a group of 5 or 6 locals vahearly all knew each other. While | was paddling
back out after a wave, one of the locals spearedbard at me forcing me to dodge out of the why.
was then told to leave. This occurred at an isdlatral beach.
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1 Private property and the environment

Stronger forms of localism involve a quasi-pro@igtclaim over the waves. Thus,
it makes sense to look to the usual argumentsvioufaof private property to see if
these support localism. Two prominent argumentauathe benefits of property
are sometimes associated with the work of Haroldh§sz.>’® First, ‘property
provides superior incentives for the developmernresburces relative to a system in
which access to resources is open to’3ll.Private property provides an incentive
for development because it ensures that the owaercepture the fruits of any
improvements made to the property. Second, pripetperty helps prevent ‘pre-
mature consumption and wasteful dissipation ofussss in competition to secure
the resource®® Private property does this by internalising tsts of overuse or
premature consumption.

The first argument does not provide much suppartdcalism. The surfers’ com-
mons is difficult to improve. Apart from a very athnumber of artificial reefs, the
surfers’ commons is completely determined by weaagiaterns and the shape of
the coastline. Thus, localism does not providénaentive for development of the
surfers’ commons. In fact, rather than supportiagelopment, localism can lead to
dead-weight losses. Steve Hawk, the editdwffermagazine, describes a visit to
Lunada Bay®? After bravely®® travelling to the break, Hawk was amazed to find
the waves completely empty:

‘There was nobody around!” he recalls. ‘Maybe beesailhe waves looked
pretty small by their standards, but they were épugh to get me
stoked.” And alone Hawk remained that sunny sp8aturday. ‘I couldn't
believe it! Any other beach would have been crowdedr the entire af-
ternoon, he had one of the best surf beaches ifofe to himself2®*

The Bay Boys did not notice Hawk’s presence urdildft the water, at which point
he was confrontet?® This story suggests that the Bay Boy’s monoptitisaof
Lunada Bay has lead to the waste of waves thaklteze on smaller days. It
appears that the Bay Boys, who have grown useddoruiested access to Lunada’s
powerful waves, are not sufficiently interestedsimaller days. Nevertheless, the
Bay Boys’ reputation is such that other surfersadraid to take advantage of these
uncrowded days.

2% seeHarold Demsetz, ‘Toward a Theory of Property Rigk1967) 57 American Economic Review
Papers & Proceeding347.

%0 Thomas W. Merrill, ‘Introduction: The Demsetz Treeand the Evolution of Property Rights’ (2002)
31Journal of Legal Studie331, 331-32.

%81 |bid 332.

%2 3ee Goodman, above n 191.

28 See ibid(“The idea to write a column,’ says Hawk, a lankg-year-old with wavy brown hair. ‘But
when | was driving up there, | was scared shitlea®rried about my personal safety, afraid of being
humiliated.”)

284 |bid.

% gee ibid
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The second argument in favour of private propestgnore promising for localism.
This argument notes that open resources are aftgect to overuse and depletion.
Locals themselves sometimes advance similar envieotal arguments. For
example, Bay Boy Peter McCollum claims that the Bays are ‘protecting this
place [Lunada Bay] to keep it pristine for futurengrations®* Indeed, Lunada
Bay can be considered more pristine than many dBoeithern Californian surf
breaks. Nevertheless, the Bay Boys cannot cladmarsibility for the pristine state
of Lunada Bay. In fact, the Bay Boys once buittaacrete cabana for themselves
at Lunada Bay®" They were forced to tear it down after the cabacaived nega-

tive news coverag&®

The environmental argument in favour of surfer lisca is weakened by the un-
usual economics of the surfers’ commons. The mirf@mmons is not in danger
of long term depletion like many other common reses. For example, Lunada
Bay will continue to provide the same number oflfqyavaves regardless of how
many surfers try to surf there. Thus, at leasinfrihe surfer's perspective, the
localism at Lunada Bay does little to safeguardrésource. Localism may mini-
mise other externalities of surfing (such as emosibthe path down the cliff) but it
does not affect the quality of the wave.

The environmental justification for localism alsondlicts with the reality of surf-
ers’ environmental activism. Surfers do have adgoecord of environmental
activism. Surfer organisations arrange regularchedean-ups and have partici-
pated in environmental impact litigation. Thestwttes are not usually organised
by groups of locals such as Bay Boys. Ratheresw@fivironmentalism is mostly
organised by large organisations such as The 8arflroundation and the Ground-
swell Society’® The Surfrider Foundation is an international oigation of surfers
with over 37,000 membef&’ The Surfrider Foundation has organised beach <lean
ing, water quality testing, environmental protesisg has established environmental
education programs and scholarsHisThe foundation has also been the plaintiff
in some important environmental law ca$®&s. Moreover, rather than being a

26 Kew, above n 169, 114.

37 SeeFringe Benefits, above n 192.

28 gee ibid

8 For a description of the activities of The Surdrid-oundation see their website at www.surfrides.or
The Groundswell Society also has a website avalablvww.groundswellsociety.org.

20 5ee Surfrider FoundatioSurfrider Foundation Achievements
<http://www.surfrider.org/achievements.asp> at 2& ¢ 2004.

»1 gee ibid

22 gee jbid The Surfrider Foundation has also participatelitigation as amicus curiae. SBeief for
Natural Resources Defense Council, Sierra Club,sCédliance, Amigos de Bolsa Chica, Coaast,
Committee for Green Foothills, Concerned CitizemSave Oxnard Shores, League for Coastal Protec-
tion, Marin Conservation League, Planning and Cora®n League Foundation, Scenic Shoreline
Preservation Conference, Inc., and Surfrider Fotiodaas Amici CuriaeNollan v California Coastal
Commission483 US 825 (1987) (No. 86-133).
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product of localism, the Surfrider Foundation heganised activitieagainstsurfer
localism?*

Overall, | believe we should be very sceptical mfimnmental arguments in favour
of localism. The activities of The Surfrider Foation show that surfers can play a
positive role in the environment through more forself organisation. Exclusion-

ary locals appear to be using the environmentalraegt as a cover for their ac-
tions. As Mike Kew wrote in response to the cldirat the Bay Boys are protecting
Lunada Bay for future generations: ‘What future grations? The Bay Boys’ kids

but no-one else’'s? A public California beach-cunvgie Palos Verdes Estates
fraternity 2%

2 Localism as sustaining cooperative norms

Another argument for localism is that it helps epsthat the cooperative norms of
surfing are obeyet?®> This is a more compelling justification for losah. Some
theoretical points about norms help to illustraies.t While most commentators
believe that norms are welfare maximising fmoups this does not mean that
individualsmaximise their welfare by following norms. Rathie fact that norms
are not individually rational gives norms the powsolve collective action prob-
lems?*® Norms can impose costs on individuals in two wafast, following the
dictates of a norm can be costly (such as whemeéhea agrees to pay for the dam-
age done by errant cattle despite the lack of I&ghllity). Second,enforcing
norms can impose costs as sanctioning can lea@tétiation or entrench non-
cooperatiort”’

This raises the question as to why individuals \doemforce norms. McAdams
notes that the individual costs of norm enforcemaiste a second-order collective
action problem: ‘[l]f others enforce the norm, timelividual can gain the norm’s
benefits without bearing enforcement costs; if mtheto not enforce the norm, the
individual's solo efforts are wastet?® Thus, we may wonder ‘why individuals
will 2eg\éer begin to sanction violators or why thieatf sanctions are ever credi-
ble.’

293 gee, for exampleéevin Cody, ‘DA gets Banas case while Banas plavig,Ryang suit’Easy Reader
14 February 2002,

<http://easyreader.hermosawave.net/news2002/stpeyasp? StorylD=20020213&IssueDate=2/14/200>
(quoting a Surfrider press release).

%4 Kew, above n 169, 114.

2% SeeBarilotti, above n 40.

#6 gee generallypan M KahanThe Logic Of Reciprocity: Trust, Collective Actiamd Law
<http://papers.ssrn.com/abstract=361400> at 2814004 (Public Law and Legal Theory, Research
Paper No. 31) (discussing the power of cooperatorens to solve collective action problems and rgptin
that people often observe such norms).

27 | noted above that second-party sanctions irirggre particularly costly as they can lead tderio
retaliation. See Part IV(C).

28 McAdams, above n 34, 352.

29 |pid.
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This second-order collective action problem is ey pressing for surfers as the
face-to-face sanctions used by surfers are verjydescause they risk provoking a
violent respons&? Surfer localism may provide a solution to thisidem. Local-
ism (even in its milder forms) may provide localghaan incentive to enforce the
background norms of surfing. Consider the follagvtiscussion of localism from
Surfline’sBill of Rights and Lefts

The Core Local should at all times understand ¢ther surfers have a
right to ride at the spot he knows so well, and tfis enhanced knowledge
of the break gives him a responsibility as mucla asward. His responsi-
bility involves leading the wave-sharing rhythmgkéng an eye on surfers
who look like they might get into trouble; puttiaglid on any bullying of
kids by older surfers; and providing an exampléht® grommets and be-
ginners of how to behave in a wide range of surfimgumstances. Tak-
ing care of these responsibilities will guarantee teward (uninterrupted
choice of the best set waves). Ignoring them akihg) the reward any-
way will guarantee ongoing ill-feeling in the linetf*

This passage suggests that locals earn a rewapbfiging a break. This reward
comes in the form of priority over the best wavais may solve the second-order
collective action problem by ensuring that soméesarat a break have an incentive
to ensure that the norms of surfing are being Vedio.

Localism may also help ensure that cooperative aare followed by increasing
the value of a good reputation and by reducingstration costs of communication.
The ‘dues paying’ requirement of localism encousagerfers to devote time to a
single break and to build long term reputation$isTgives surfers an incentive to
show that they are willing to observe the ruleshe road like the drop-in rule.
Also, localism can make norm enforcement easieplsirhy reducing the number
of surfers at a break. A surfer or a group ofensrinterested in ‘policing’ a break
through third-party sanctions will obviously have easier time policing a smaller

group.

These justifications for localism are not fully peasive. First, many surfers are
willing to sanction others, even violently, outsidé the context of localistif?
Thus, it is unclear to what extent localism is fieegl for the norms to successfully
regulate behaviour. Also, it may be that a sunfidirbe morelikely to observe the
rules of the road at a crowded break because tirerenore surfers present who
may decide to sanction misbehaviour. Moreovergdhis accepted that locals can

%0 seePart IV(C).

%01 Bj|| of Rights, above n 57 (discussing rule 8 ‘Ctamse your surfing advantages to abuse your fellow
surfer’).

%2 Recall my recent experience in Narragensett dssmiabove at note 189. There | witnessed someone
receive a violent sanction for violating the droprule. Narragansett Town Beach is generally abnsi
ered to be free of localism. S&erfline, Surfline: Travel: US: Southern New England: Narragatt
Town Beach <http://www.surfline.com/travel/surfmaps/us/so_newgland/town_beach.cfm> at 28
April 2004 (giving Town Beach a rating of ‘none'fthe ‘local vibe’).
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get priority over visitors then locals may beconenpted to start practicing
stronger forms of localism and start excluding teis altogether. It is unclear
whether the enforcement benefits of milder formsooélism justify the risk of the

emergence of stronger forms of localism. Neveesdgl it is plausible that localism
helps solve the second-order collective action lerbwith respect to the enforce-
ment of surfing’s cooperative norms.

3 Localism versus severe overcrowding

A defender of localism might claim that | dismissbd environmental argument in
favour of localism too quickly. The defender willim that there is a danger of
permanent degradation of the surfers’ commons.s Tegradation comes in the
form of regular overcrowding so extreme that sgrfivecomes difficult for every-

body at the break. The local will claim that inidlation by locals is required to
keep the crowds at some breaks to a manageable size

The defender of localism is correct to note thaese crowding can ruin surfing for
everybody. Consider the following description ofrawded day at Kirra Point on
Queensland’s Gold Coast:

[Mark Rabbidge], his wife Pam Burridge, son Michagld mate Peter
Townend recently surfed Kirra Point on a good dalyen the crowd was
ridiculously thick. . . . ‘Within 20 minutes thedo of us were back on the
beach,’ [Mark] says. ‘We were all saying you canide it. There’s too
much flotsam and jetsam in the way. And we'recalbable surfers — two
of us were former world champions. . . . You simptuldn’t ride the
wave for all the people in the wa’®

Clearly, when world champions cannot even ridevtlae, crowding has become
unmanageable. A day of extreme crowding is a teaygdragedy of the commons.
If these crowds return day after day then surfelldae wasting a break. If localism
can prevent this then it may be justified as préwgna tragedy of the commons
after all.

Dwayne Harris, a local from Burleigh Heads (anot@eid Coast surf break near
Kirra Point), claims that Burleigh’s heavy localidmalps to control the crowds. He
says:

[A] few guys get angry and get into fights, but ymeed that, you need that
out there. After you see a good bit of biffo [figfig] go down, the lineup
clearssoi}self a bit. . . . It really needs it sodays. You need a fight to sort
it out.

303 pawle, above n 39, 93.
%4 Rielly, above n 151, 43.
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Dwayne contrasts the situation at Burleigh to Kigkaiming that ‘at Kirra there’s
[sic] locals but they don’t police it anymor&®

There are two reasons to believe that localism aiabe justified as a way to pre-
vent extreme overcrowding. First, it is importdotnote that localism does not
seem to be causally linked to this threat. As sh@tgove, heavy localism appears to
be most closely linked to the close-knittednesthoge that practice ¢ Admit-
tedly, heavy localism is practiced at Narrabeenilddgh and Lunada Bay where
high quality waves and nearby cities ensure theg¢rseovercrowding is a threat.
Nevertheless, heavy localism is also found at maogtions where severe crowd-
ing is highly unlikely. For example, Oregon and 3hagton are both known for
heavy localism®’ Cold water and large distances from major popratentres
mean that the waves in Oregon and Washington weilenget nearly as crowded as
those in Southern California. Thus, while heawalsm is aimed at discouraging
other surfers and keeping crowds down, it is noitéd to locations where severe
crowding is a threat. Second, and more importatdbalism fails right at the point
where it is needed most. This is because any mweding that is sufficiently
severe to ruin a break will overwhelm the resoume®calism. Thus, localism
fails right where it is needed most.

Crowds of new surfers can arrive every day at gpasitessed breaks close to large
population centres. The locals will have to engagéaily intimidation of hordes
of new people if they want to keep the crowds dowWwhe costs of this exercise will
increase rapidly with larger crowds. As a result:

[T]he hard-line localism of yesteryear — where alntlose-knit crew of
regulars uses such intimidation to keep outsidebsp — is fast becoming
extinct. The sheer number of surfers in the wettese days makes polic-
ing the line-up a bootless exercige.

This suggests that surfers should look for othdutimms if they wish to prevent
extreme overcrowding®

It might be objected that heavy localism has s@diat some urban breaks such as
Lunada Bay. The Bay Boys do not have to contigugitimidate new visitors
because few visitors dare to surf théfe This appears to be a result of the reputa-
tion they have built through their extreme tacti‘sNevertheless, the Bay Boys are
an unusual case. Their extreme tactics surviv@nienvironment where the local
non-surfing community tolerates their behaviour ahd police pay them little

%5 |bid, 42.

%6 SeePart V(F).

%7 See, for exampleSalkever, above n 188 (noting that ‘[ijln Oregon ak@shington, local surfers
regularly escort nonlocal surfers from the watepraged surf breaks’).

308 Barilotti, aboven 40.

%9 |n Part VI(B) | discuss other ideas such a pesystem.

310 5ee Goodman, above n 191.

31 See ibid
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attention®™? Also, the cliff at Lunada Bay makes the breakezas defend. Heavy

localism has not prevented crowding at most urbaaks.

Locals at crowded breaks may still be able to alelless favoured groups of
surfers. Locals at the crowded urban break ofdrRgint in Perth exclude body-
boarders and wave-ski ride¥s. Longboarders are excluded at some breaks in the
Santa Cruz ared! This more limited intimidation is probably easter achieve
because fewer surfers need to be excluded andethaiming surfers will benefit
from the practice and may offer tacit support.

The exclusion of less favoured surf craft is a iybf an ‘exclusion strategy’ and a
‘governance strategy’ in the sense outlined by K&mith®°® An exclusion strat-
egy is based on restricting access to a resourde wlgovernance strategy man-
ages a common resource by regulating individualiies rather than acced¥.
Under a hybrid strategy, access is denied ‘on #séstof features or activities of the
potential entrant®’ An example of a hybrid strategy in communal fighgrounds
would be ‘rules that exclude anyone with a certgpe of gear (for example, a net
as opposed to a line¥:® The exclusion of longboarders and wave-ski ridexery
similar to this kind of regulation in fishing. Juss nets can make catching large
numbers of fish easier, the increased paddle spédangboards and wave-skis
makes catching waves easier. Thus, locals conteineut the effects of crowding
often start by excluding the surfers who are trggést threat to their waves. Of
course, a horde of longboarders will not cause peemt depletion of the surfers’
commons in the way that net fishing could destrdjshery. Thus, surfers who
exclude longboarders are looking out for more imietedinterests. Nevertheless,
by excluding less favoured groups of surfers, lwaan mitigate the effects of
severe overcrowding.

4 Cash localism

Cash localism raises its own theoretical issuebis Torm of localism can be di-
vided into two subclasses. First, there is looalfkat is simply tied to the owner-
ship of land. This is the localism practiced &t Hollister Ranch. Second, there is
cash localism that is tied to ownership plus dgwelent. This kind of localism is
found in Tuvarua and some other ‘surf resortsévadluate these subclasses of cash
localism separately.

%2 seePart VI(B).

3 See above n 183-85 and accompanying text.

%4 See McHugh, above n 2 ([tlhese days, in SantazCifuyou even paddle out on the wrong-size
surfboard, guys tell you to leave’).

%1% See Henry E Smith, ‘Exclusion Versus Governanaeo Btrategies for Delineating Property Rights’
(2002) 31Journal of Legal Studie453.

%1% See ibid, 468-70.

37 |bid, 470.

%18 |bid, 470 n54.
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Ordinary surfer localism centres on the close hietsveen the locals. This is shown
by the requirement that an aspiring local spendngthy period paying dues and
showing deference to the more established locHfe cash localism of the Hollis-
ter Ranch is different because it allows a new @rgpowner to become a local
instantly. Thus, it might seem that cash localmould be harder to maintain
because the locals will not have the close bondsdd through the dues paying
process. Nevertheless, Ranch localism is congld&rebe very successful and
fierce. This needs to be explained.

Two factors explain the success of Ranch localigfrst, by using ownership of
property as the barrier for entry the locals arke ab keep exclusion costs much
lower than most other groups of locals. By bandmggether as property owners,
Ranch surfers have removed all land access touttie $his will help compensate
for any loss of close-knittedness among the loc&8scond, the purchase of prop-
erty demonstrates a long term commitment to thea.arBypically, locals will not
know if a new visitor intends to devote time toewnbreak. Thus, it would make
no sense to immediately accept a new visitor ascal.l In contrast, when a new
owner paddles out for the first time at the Rarloh,or she has paid at least
$125,000 for the privilege. Thus, Ranch locals lsave confidence that the visitor
is in it for the long haul.

Is Ranch localism better justified than ordinaryfeulocalism? The Ranch is
widely acknowledged to contain some of Californi®est preserved coastline.
Even excluded surfers begrudgingly admit this.Ndek Carroll writes: ‘The Ranch
smacks of nasty elitism, but in fact it works: teastline remains pristine, and a
good day’s surfing there is filled with an extraioaty sense of serene beauty.’
Nevertheless, the pristine state of the Ranch ddomaredited to surfer localism.
The Ranch owners exclude everybody, not just surfén fact, the owners have
been waging a long and bitter battle against attertgpimprove public access to
that part of the coast® As a result of this intransigence, The Ranchnis of the
few places specifically named in the California &ah Act, a law intended to
guarantee public access to the state’s coastiin®ecades after this law was en-
acted, owners at The Ranch are still able to exclisitors®??

Thus, surfer localism is only a small part of axplanation of the pristine state of
The Ranch. The Ranch’s owners use the tacticsiréérslocalism to extend their
property rights into the public domain but it igithland-based property rights that
best explain the pristine environment. Surfer lisoa only helps discourage boat-
ers and these visitors are not likely to causensite damage to the Ranch coast-

319 carroll, above n 144, 63. Dean Kronman descrthedcoastline at the Ranch as ‘sublimely beauti-
ful.” Anthony Kronman, Personal communication ket 2004.

320 Tobar, above n 275.

31 4t is the intent of the Legislature that the St&oastal Conservancy and the State Public Works
Board utilize their authority provided under lawitoplement, as expeditiously as possible, the publi
access policies and provisions of this divisiorthet Hollister Ranch in Santa Barbara Couh@AL.
PUB. RES. CODE § 30610.8 (2004) (this provision wadded to the Coastal Act in 1982).

322 Tobar, above n 275.



704 DEAKIN LAW REVIEW VoLUME 9 No 2

line. Moreover, as explained above, the visitingers will not deplete the supply
of waves as this is a resource unaffected by ogerus

The localism practiced at surf resorts is uniqueabee it is tied to commercial
development. | argued above that localism is opperted by the usual arguments
advanced in favour of property rights. These amguis are based on a claim that
the long term incentives created by property rigimsourage both development and
good environmental manageméfit. | argued that these claims are weak when
applied to localism because the surfers’ commomnaabe improved through
development and is not threatened with permaneggietien. Surf resorts may be a
counter-example to my argument. The ability tancla property right over a surf
break could be an important factor motivating arisiudevelopment. Of course,
this development will not improve the quality okteurf break. Nevertheless, the
development may improve the local economy. Thhis form of cash localism
does not help surfers but it could be good for sorfing local residents. This
conclusion is supported by the observation that filim of localism is enforced by
non-surfing local tribes rather than by surfers.

VI RESPONSES TO LOCALISM

The battle for the soul of surfing is captured ist@ary about some graffiti in Byron
Bay, Australia. Following the lead of locals alband the world, local surfers had
painted ‘Locals Only’ near The Pass surf brédk.In response, the graffiti was
altered to read ‘Love Only* This Part reviews attempts to encourage cooperati
in the surf and to prevent the worst aspects déslocalism.

A Norm reinforcement

As noted above, many theorists believe that norffes a powerful and cheap way
to solve collective action probler’S. Some commentators also suggest that norms
are highly changeable and that norms can be chahgeudgh intentional interven-
tion3*” Taken together, these points suggest that noemsbe a usefulool of
public policy. The tag ‘New Chicago School’ hagbepplied to the theorists who
suggesgé[ that the intentional manipulation of noisns way to achieve social policy
goals:

323 See Part (V)(G)(1).

See Murphy, above n 208.

5 gee ibid.

36 See above n 114-16 and accompanying text.

%7 See, for example, Posner, above n 34, 772-74st&umn above n 115, 929-30.

38 See Ellickson, above n 26, 548-49 (identifyingnDéhan, Cass Sunstein and Lawrence Lessig as
members of this school).

)
R0
R
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Intentional manipulation of norms can come fronvate actors or from govern-
ment®° Members of the New Chicago School are suppodfvgovernment inter-
vention®** Governments can influence norms through educatfmrsuasion,
incentives such as taxes or outright prohibifiin.The government may also be
able to influence norms through the so-called ‘espive power of laW?? In
opposition to these views, Eric Posner is scepti€dhe power of governments to
effect positive change though changing social norfgsner suggests that positive
change is more likely to come from nongovernmemavements=>

Surfing is not of much concern in Chicago. Newvelghs, the general idea of the
New Chicago School has been applied to the surfiodd. As surfing is almost
entirely governed by informal norms an obvious oese to any problems (such as
increased violence in the surf) would be to tryctange or reinforce norms. In
fact, both governmental and nongovernmental orgéiniss have explicitly tried to
influence surf norms. The surfing community haspmnded to the worst aspects of
localism by attempting to reinforce the healthyfisgrnorms. These efforts have
included posters and signs near breaks, educateffmts and even law school
conferences.

Surfline’s Bill of Lefts and Rights is an attempt éducate surfers about the coop-
erative norms of surfing’* Surfline’s website is one of surfing’s most papul
media sources receiving approximately one milliorique visits per montft>
After the editors at Surfline began to receive manguiries about surf etiquette
they decided to provide a reference for new sufférsTheir account of surf eti-
quette was developed by a group of Surfline edidois was intended to be ‘mostly
observational of what's really out there but withaptimistic perspectivé®’ They
hope that their site will educate new surfers aglg them avoid conflict®

Other attempts to educate surfers about surf gtgjb@ave come from the Surfrider
Foundation. While the ‘core business’ of the Sder Foundation remains marine
conservatiori>? the foundation has responded to surfing violenue lacalism in
Australia and the United Stat&$. In Australia, the foundation has prepared posters
and plaques explaining the cooperative norms ofirgurand has placed these

329 See Sunstein, abowell5, 947.

330 see, for example, Lawrence Lessig, ‘The New Chic&ghool’ (1998) 2Tournal of Legal Studies
661, 666-70.

%1 See Sunstein, above n 115, 947-52.

%2 See ibid, 964-65.

333 See Posner, above n 34, 798.

SeeTelephone interview with Marcus Sanders (8 Marc40

3% gee ibid

¥ gee ibid

*7 |bid.

38 gee ibid

See Surf Forum 1, above n 43, 246 (commentary &y Mizarow, National Project Director and
President of Eastern Beaches Branch of Surfridenéation Australia).

30 See ibid, 240-47; Cody, above n 293.
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plaques at a number of popular surf bredksSimilar plaques have also been
placed at some breaks in the United Stéfes.

Surfrider has even responded to localism in Palesi®s. After a well publicised
assault on a visiting surfer, the local Surfrideagter organised a ‘peaceful, non
violent surfing session, paddle-out and beach elgato show our surfing commu-
nity’s commitment to putting an end to Palos Verleslism.?** This event took
place at a break known as Indicators which is moasty localised by another gang

of Palos Verdes surfers known as the Dirty Unden@ang®**

Support for surfing’s cooperative horms has evemesfrom a law school. Austra-
lia’'s Southern Cross University has organised twourhs on the ‘Law of the
Surf 3**  Participants at the forums were concerned thahdb legal regulation
might arise if surfers fail to apply their informabrms. ‘The objective of the Law
of the Surf Forum was to promote the universallgepted lore of surfing recog-
nised by the surfing community so that surfing remedree of government regula-
tive intervention and preserves the Free SpirBatfiing.?*® Justice Greg James of
the Supreme Court of New South Wales claimed {lijae’ responsibility for regu-
lating the surf should be on those using the surftjhe consciousness that it needs
to be done, or the law will regulate it for us, lya$ to be expanded®

The City of Santa Cruz provides a rare example gbeernment attempt to rein-
force the cooperative norms of surfittf. The City is planning to distribute bro-
chures explaining the cooperative norms of surffigNevertheless, the general
consensus among surfers is that norm reinforcemimot succeed without grass-
roots support from surfefs® This may explain why most attempts to support
surfing norms have come from private organisatio®gso, surfers’ hostility to
formal regulatiof™* may explain their preference for privately orgadisampaigns
of norm reinforcement.

B Existing law

Heavy localism relies on tactics, such as thrgatsperty damage and violence that
are subject to criminal sanctions. Thus, shouldristing criminal law provide the
best response to the worst aspects of localisnfiGl law has proved inadequate

341 gee Surf Forum 1, above n 43, 240-47 (commetiatyeil Lazarow).

32 geeTelephone interview with Marcus Sanders (8 March40

33 Cody, above n 293 (quoting a Surfrider pressasa

34 See ibid

345 geeSurf Forum 1, above n 43; Surf Forum 2, above n 1.

346 sSurf Forum 1, above n 43, 228.

37 |bid (commentary by Justice Greg James).

38 See McHugh, above n 2.

39 gee ibid

%0 See Surf Forum 1, above n 43, 24 (commentary & INizarow) (‘[ilts [sic] all very well develop-
ing a poster and going [sic] ‘here guys have alobit its [sic] important to get as much grasstsoo
support for it as possible’).

%1 SeePart VI(C).
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for a number of reasons. These include underriegobly victims of localism, the
difficulty of prosecution, jury sympathy for whitmiddle class defendants and
police inattention and complicity. Together, thésetors have made criminal law
relatively ineffective. Nevertheless, there is soavidence that surfers may be
deterred if they perceive a credible threat of cosion for violent activity.

California provides a number of examples of surfardng criminal sanctions for
localism violencé€®® The following example from San Francisco’s Fouin® is
illustrative. Fort Point is one of the world’s migshotogenic surf breaks. The
waves there peel along a rocky point directly undath the Golden Gate Bridge.
Fort Point is a challenging break to ride and soahotorious for localism and
violence. On March 28, 2002, Adam Browning arriadrort Point for an after
work surf®**® He was immediately confronted and assaulted tetburfer§>* He
was badly beaten and even held underwater leadimgonfear for his life®>> After
being assaulted in the water Browning emerged fiersurf ‘with a broken nose, a
gash over one eye and bruises all over his bS8yA tourist caught the assault on
tape. ‘The tape’s last images are vivid. Browrtiag struggled to shore. He sits on
rocks, dazed. LR7yan] Farrell comes up, shouts) tlzens his fist straight into
Browning’s face*®

Browning’s attackers were arrested by federal gaokce®® Ryan Farrell and
Yoel Gorfain pleaded to misdemeanour assault ckdtfgeWhen sentencing Far-
rell, the magistrate judge noted that Farrell'sadebur had deterred other surfers
from visiting Fort Point:

‘That [video] was hard to watch,” magistrate judigenes Larson told Far-
rell. ‘It's hard to imagine any reasonable circuamste that would lead to
that kind of rage. . . . You disgraced yourself godr family not only in

this but in other incidents. You became a virtiegend. I've heard that

women don’t go there (Fort Point) to surf becaugeeople like you3®°

Despite these harsh words, none of Browning's k¢tacreceived custodial sen-
tences® This is consistent with a general trend of ligehtences for localism
violence?®?
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See, for example, Kew, above n 169, 105-10.
See McHugh, above n 2.

%4 See ibid
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%6 bid.
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8 gee ibid
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%2 seeKew, above n 169, 105-10 (discussing the light fiersametered out to surfers convicted of
violent acts in San Diego).

©



708 DEAKIN LAW REVIEW VoLUME 9 No 2

An interesting aspect of the Fort Point case, a@nsome other criminal prosecu-
tions of surfers, is the creative use of probatomditions to keep perpetrators
away from the breaks they terrorise. Ryan FawaB prohibited from visiting any
Bay Area beaches on federal land for three y&ardafter a conviction for localism
violence in Los Angeles, David Ortega was jailedfiee days and prohibited from
surfing his local break for three years as a caomlibf his probatior®* He was
cauger;t surfing a few days after his sentencing speght 6 months in jail as a re-
sult.

The incident at Fort Point was unusual in that é#swaptured on video, making
prosecution relatively eas$? Most intimidation by locals is not captured odad
nor reported to authoriti€s’ Recall that locals often rely on threats to detsit-
ing surfers®®® This low level intimidation is almost never refest because surfers
realise that prosecution would be almost impossfSleSimilarly, violent actions
that do not result in injury (such as an attemppear another surfer with a board)
are very rarely reportei® Police and lifeguards tend only to see only asstibf
the most serious cases involving physical inflify. This makes responding to
localism very difficult.

In Palos Verdes, visiting surfers have alleged thatlocal police department turns
a blind eye to violence by the local surf gangdteAbeing assaulted at the Palos
Verdes break known as Indicators, Timothy Banasugib a civil suit against
members of the ‘Dirty Underwear Garig®. Banas also sued Palos Verdes Estates
alleging:

[T]he Palos Verdes Estates Police Department ftastam and practice of
ignoring complaints made to it by victims of crinperpetrated by the
Dirty Underwear Gang. . . . In many cases . . Ra®s Verdes Estates Po-
lice Department threatened and intimidated victmo$ to press charges
against members of the Dirty Underwear Gang. [The Department] al-
lows the Dirty Underwear Gang to use and claimsiinging locations de-
scribed herein as their own property and allows lhédding of non-
permitted buildings, shacks, concrete changingsaaea barbecue pits on
public land by the Dirty Underwear Gang for thedesuse. The Palos
Verdes Police Department, or at least a substamtiadber of its officers,

%3 See McHugh, above n 2.

%4 Seekew, above n 169, 117.

%5 See ibid

%6 SeeMcHugh, above n Z[e]xperienced surfers say only two things made #vent unique: It was
caught on tape, and convictions were actually sBugh

%7 See Telephone Interview with Chris Brewster (yé&mber 2003).

%8 See above n 170-75 and accompanying text.

%9 See Telephone Interview with Chris Brewster (yé&mber 2003).

370 gee ibid
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372 gee ComplaintBanas v Palos Verdes Estai@s file with author, provided by Banas’ attorridike
Sisson).
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view the Dirty Underwear Gang's activities as help them in being
‘proactive’ and keeping ‘undesirables’ out of theity.>">

Unsurprisingly, the police denied these claifffs. Police Chief Timm Browne
claims that ‘the city has responded [to localismjaiming a surveillance camera at
the surf break and briefly had undercover copsingoas outsiders, paddling into
the lineup 3"®

While these recent actions from the police arenggrovement, they seem mainly to
be a response to recent bad publitity.Violent localism has been a serious prob-
lem in Palos Verdes for decades. Moreover, thesPderdes Police Department
has encountered communitppositionto their increased attention to surfer local-
ism3”” The Bay Boys went door-to-door in Palos Verdemtibilise the commu-
nity against the surf camer3$. The first camera was placed at Indicators but the
city had plans to add another camera at LunadaitBelj>’® The camera at Indica-
tors was provided free by Surfline who publishediibages on the web. The pro-
posed camera at Lunada Bay was to be sponsordtebyurfrider Foundation and
was also to be available on Surfline’s website.

The Bay Boys claimed that these cameras would teddn impending crush of
surfers who would clog residential streets, striked as they changed into wet-
suits, urinate in bushes and leave trd&h.The affluent residents were swayed by
these concerns and subsequent community pressadletdethe removal of the
cameras®® Thus, it appears that, in Palos Verdes at I¢astnon-surfing commu-
nity shares the local surf gangs’ hostility to t6s$ and is willing to help undermine
police efforts to crack down on localism violencn such an environment, it is
hardly surprising that visiting surfers do not beé that local authorities will vig-
orously pursue complaints against the surf gangs.

While criminal enforcement has tended to be ing¢ffecagainst localism, the pos-
sibility of criminal sanctions may deter the somelence. Burleigh Heads local
Dwayne Harris claims that increased enforcementléwd to a reduction in vio-
lence at his break. He claims that ‘[ijt was woisdhe '70s and '80s, the laws
were a lot more lax then . . . [tlhese days youtdaih people.®®? Similarly, the

threat of criminal sanctions moderates the actadnigcals at Maroubra, New South

373 |pid.
3" See Alan Gathright, ‘Santa Cruz Tries to Tame iSgriNars: Brochure Spells Out Unwritten Eti-
%gette for Dropping in on a Wavérhe San Francisco Chronigld March 2003, A15.
Ibid.
376 SeeKew, above n 169, 112-15 (describing an incidenensha TV crew captured acts of violent
localism at Lunada Bay).
377 See Kenneth R Weiss, ‘Angry Residents Sink Pdlibéef's Surf Cam; Beaches: Images are Taken
Off Web Over Fear of Luring Crowds to Palos Verd@sle Los Angeles Times June 2002, Al.
78 gee ibid
3% gee ibid
%0 |bid.
%1 See ibid.
Pawle, above n 39, 96.
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Wales. The locals there (known as the ‘Bra Boysl) still fight with visitors but
‘the fight's usually over when the victim hits tgeound.?®® Bra Boy Jai Abberton
explains that ‘[sJome of the boys have done time so they’re not going to jump
on a bloke because it's not worth the risk [of lgegiarged with assault and sent
back inside]3* Thus, it appears that, even if it cannot defeaslism, criminal
law may be able to deter its worst excesses soderife locals have a genuine fear
of enforcement. So, while the breaks like Lunadg Bre never likely to be wel-
coming places, it may be that the police could gobuwisitors from the risk of
serious assault.

c Legislative proposals / regulation

The limitations of existing criminal law led ChrBrewster, San Diego’s chief
lifeguard, to propose a law, called tBalifornia Open Waves A¢tWaves Act’),
specifically aimed at controlling surfer localisfi. Chris Brewster’s original idea
was to create a new law criminalising any intimidlataimed at excluding others
from a surf breaR®® After consulting with a local assistant distrattorney, he
modified the proposaf’ The final proposal contained two elemefifs.First, it

3 |bid 87.

354 |bid 87 (alteration in original). Unfortunateliy,appears that the deterrence of criminal law tats
worked with Jai Abberton. He has since been chthsgiéh (a non-surfing related) murder. See ‘Bra
Boy Surf Star Committed for TrialSydney Morning Heraldl5 October 2004.

%5 See Telephone Interview with Chris Brewster (bvé&mber 2003); Kew, above n 169, 109-10.

%6 See Telephone Interview with Chris Brewster (yémber 2003).

%7 See ibid

%8 SeecCalifornia Open Waves Acon file with author, provided by Chris Brewsterfhe complete
proposed Waves Act read as follows:

California Open Waves Act

(1) This shall be known as the California Open Véa&et.

(2) The State of California hereby declares that dbean along California’s coastline and the waves
which strike it are an invaluable asset which ised by no person and available for equal use by all
While activity zones and special event areas magdtablished by the state and local governments, no
person, regardless of residence, lineage, socalsstor other reason may lawfully claim the right
wave, waves, or wave break area along the Caldaroastline. The surf belongs equally to everyone.
(3) Except as noted in subsection (4) of this sectior any conviction of Penal Code Sections 242/2
422/17(b)(4), or 415 wherein the act was accomelisduring an attempt to intimidate or prevent
another person from exercising lawful use of oceesources, including but not limited to surfing,
fishing, swimming or diving, the sentence, shouldation be granted, shall include a mandatoryogleri

in custody of the Sheriff of not less than 30 diysa first offense.

(4) For any conviction of Penal Code Sections 242/@r 245(a)(1) wherein the act was accomplished
while the victim was physically in a water enviroam, including the ocean, lake or river, the sec¢en
should probation be granted, shall include a mamsgigieriod in custody of the Sheriff of not lesarth

60 days for a first offense.

(5) For any subsequent conviction covered undesesttipn (3) or (4) of this section, probation st

be granted.

(6) Pursuant to Section 245, a surfboard is a geadhpon when used in an attempt to injure another
person.

(7) In addition to any other penalty prescribedaa®sult of a conviction under this act, the person
convicted shall, as part of the conviction, be reglito remain out of the area within no less ttg@00
yards of the offense for a period of no less tha@ year.
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included an expressive declaration that the ‘thelselongs equally to everyon®&®
Second, it toughened penalties for the existingnesi of battery and threatening
‘wherein the act was accomplished during an attampntimidate or prevent an-
other person from exercising lawful use of oceaspueces®*® The Waves Act
provided for a minimum sentence of 30 days cusfod first offence or 60 days
for a battery occurring in the wat&f. The Act also declared a surfboard a deadly
weapon ‘when used in an attempt to injure anoteesqn.**?

Brewster sent the proposed Waves Act to the Cit§af Diego’s 1999 legislative
sponsorship prografi® Brewster had previously convinced the city topmse
new state law and he is the original drafter obienber of California laws such as
the California Boating Safety Act of 198Y. In this case, Brewster suggested that
local surfing organisations could be enlisted topsut the Waves Act” Brewster
also predicted that the proposal would receivetiescoverage in the surf me-
dia3®® These two predictions turned out to be compleietprrect®” The pro-
posal received quite negative coverage in the meflia and was very poorly
received in the surf communifi# With the proposal lacking support, the City of
San Diego decided not to sponsor the Waves Actitamel/er even got a hearing in
Sacramentg®

Chris Brewster underestimated the surfing commisihostility to the formal

regulation of surfing. This attitude appears taabmost universal among surfers. |
encountered many expressions of opposition to atigal while researching this
article®® This attitude is not simply anti-lawyer prejudic&he participants at the
University of Southern Cross’s forums about surfimgany of whom were lawyers
or judges, also expressed hostility to the idedoaial regulation of surfing’*

Surfers’ hostility to regulation is reminiscent thie attitudes of Acheson’s lobster-
men. Acheson noted that the lobstermen tend feusethat ‘the government has

(8) For purposes of this section, surfing meansgica naturally occurring ocean wave or otherwise
being propelled by the action of a wave, with othwut use of a surfboard or other implement. Wave
g)ageak area shall mean an area where ocean wavesltypreak.

Ibid.
30 |bid,
*! gee ibid
392 |pid.
39 seeMemorandum from Chief Lifeguard B Christmas Brewste City of San Diego Legislation
Sponsorship Program (1999) (supporting the prop@geeh Waves Act) (on file with author).
39 geeTelephone Interview with Chris Brewster (14 Novem2@03).
3% seeMemorandum from Chief Lifeguard B Christmas Brewste City of San Diego Legislation
3Sgé)onsorship Program (1999) (supporting the prop@seh Waves Act) (on file with author).
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%7 SeeTelephone Interview with Chris Brewster (14 Novem2@03).
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3 gee ibid
40 see, for example, Telephone interview with Mar@snders (8 March 2004) (noting that ‘most
surfers hated the idea of the Open Waves Act))|lRiabove n 151, 53 (‘Government regulation won't
work: neither is it desirable. The surf should @& remain free of laws and the money-grabbing and
overreaction of litigation.”).
401 See Surf Forum 2, above n 1, 322 (commentary bstyRMiller); Surf Forum 1, above n 43, 233
(commentary by Justice Greg James).
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no business attempting to regulate the fishing strgu*®? Similarly, many surfers
believe that any regulation of surfing is an agsaitheir freedon”® This cultural

attitude makes the failure of the Waves Act unssimy.

Surfers’ hostility to regulation is also seen ieithopposition to tort remedies for
injuries sustained in the surf. Despite Australilirge and active population of
surfers, tort actions brought by one surfer agaamgither are extremely rare. In
fact, in 2000 Professor Stanley Yeo claimed thatAustralia there haseverbeen

a negligence action brought by one surfer againsther surfer®* Moreover,
surfing organisations have actively campaigned rejaiort actions for surfing
injuries. InFluehr v City of Cape Mayhe New Jersey Supreme Court considered
an award of damages to a plaintiff who was injungtle body surfind® The
plaintiff claimed that the city was liable for negnt supervision and failure to
warn about the risks of the sdff. The Surfers’ Environmental Alliance-New
Jersey and Surfrider Foundation both participatethé case aamici curiaeand
argued against liability. Thesenici were ‘concerned that, as a result of the Appel-
late Division’s decision [in favour of the plairflif municipalities will address the
potential dangers of the ocean by restricting actescoastal waters, especially
when the ocean is rough, thereby unduly limitingsthwho revel in the challenges
presented by rough, breaking se85.’Thus, surfers even see the tort system as a
potential enemy of their freedom to access the wave

The Waves Act was aimed at localism. It is alsesizle to imagine regulation
aimed directly at controlling overcrowding. Givérat extreme overcrowding can
ruin surfing for everyone, it might seem that stgfevould be better off allowing
access to some of the most crowded breaks to lated. One option would be
the use of a permit system similar to those usegdpular hiking trails in national
parks. | have found little discussion of suchagle The discussion that exists is
negative. For example, Justice Greg James benmiba@nisorrible thought that you
might have to stand on the beach, along side otiese machines they have in the
delicatessen, and take up a ticket with a numbearah wait until your number
comes up to be able to enter the wal¥.’

Hostility to the idea of surfing permits is a comeat of surfers’ hostility to any
government regulation of surfing. Permits areljike be particularly unattractive,
however. First, a permit system could equalisestto the waves among locals
and non-locals. Thus, permits would be disadvatag to organised and close-

402 Acheson, above, n 252, 260 (also noting that tshsen believe that it is ‘immoral to inform on
another lobsterman’).

403 SeeSurf Forum 1, above n 43, 236 (commentary by PsoieStanley Yeo) (discussing an online
forum about the regulation of surfing).

404 |bid 234; see also Brian Fitzgerald and Joanneistar, ‘Law of the Surf (2003) 7Australian Law
Journal 109, 114 (noting that although swimmers and bagyess have sued local municipalities for
surf related injuries, ‘there has not been a regubcase of two surfers suing each other in a atibn’).
405 SeeFluehr v City of Cape Mayr32 A 2d 1035 (1999).

% See ibid 1038.

7 bid.

4% Surf Forum 1, above n 43, 233 (commentary byidei&reg James).
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knit locals. The Bay Boys would find surfing petsneven more threatening to
their domination of Lunada Bay than the camera thefeated. Thus, opposition to
permits from locals is likely to be fierce. If peits favoured locals (as parking
permit systems often do) they may get more supfpom locals but they would

likely encounter just as strong opposition from +acals.* Moreover, any permit

system would be expensive to run and enforce, sop#rmits would probably

involve a fee. A surfing fee of any kind would bery unattractive to most surfers
who believe that surfing should be ff&8.

VI CONCLUSION

Sometimes surfers get along and sometimes theydaeht other up. A compli-

cated, cross-cultural set of cooperative normsshefsure that the former is more
common than the latter. Overall, surfing norms arsuccess story as they help
millions of people share a valued resource thasislly left completely open to the
public. Thus, surfing provides an excellent exampl the power of extra-legal

social norms to efficiently regulate public resasc

Despite the successes of surfing’s cooperative sosome surf breaks are domi-
nated by surfers who practice exclusionary localisthese locals, like Acheson’s
lobster gangs, have carved little fiefdoms outhad public domain. Unlike the

lobster gangs, however, these surf gangs canntifyjtieeir actions on the basis of
resource conservation. The surfers’ commons issabject to the same threat of
permanent depletion so exclusionary localism shdagdseen as an unjustified
appropriation of the public domain.

Exclusionary localism can even be violent and demge Community groups and
governments have tried to respond to this thr&disting criminal law is not very
effective at combating localism although it maydi#e to deter the most violent
assaults associated with localism. Other legaloeses, such as the proposed Open
Waves Act, have been unsuccessful in the face déspiread surfer opposition to
government regulation. This opposition means fhatate ‘norm-reinforcement’
and existing criminal law are the most productigel$ to use against the worst
elements of localism.

%% For a discussion of similar issues relating to alecation of public parking spaces see Richard E
Epstein, ‘The Allocation of the Commons: ParkingRublic Roads’ (2002) 3lournal of Legal Studies
515, 536-538.

410 See, for exampléSurf Forum 1, above n 43, 236 (commentary by PsofeStanley Yeo).



