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Andreas Lowenfeld, Herbert and Rose Rubin Professdnternational Economic
Law at New York University School of Law, notestire acknowledgement page to
International Economic Lawhat the editors of Oxford University Press appheal
him to write a ‘treatise on International Econorhaw’.> This statement is slightly
misleading. Although Lowenfeld addresses a greatber of areas coming under
the general umbrella of international economic laig, work is not an exhaustive
treatment of the entire subject. As he notes @itftroduction, ‘the book is de-
signed not primarily as a work of reference buheatas an integrated whofe.’
Indeed, it is doubtful whether any one author pssse the necessary expertise to
deal comprehensively with the entire corpus ofrimational economic law, regulat-
ing as it does areas as broad-ranging as, for deampods, intellectual property,
sanitary and phytosanitary measures, antidumpidgramstment.

While Lowenfeld’s book is informed by a sense otimsm as to the Rule of
Law’s triumph in the economic sphere — recountimaf tstates are relatively more
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% See J H H Weiler, ‘The Rule of Lawyers and thedStbf Diplomats: Reflections on the Internal and
External Legitimacy of WTO Dispute Settlement’ (205 Journal of World Tradel91: ‘it is becom-
ing increasingly difficult (though some still maktee claim) to be a true specialist in all areasuifstan-
tive law covered by the agreements.’
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compliant with international economic norms thamentnorms of international 14w

— he chooses not to address the arguably more mugrdal challenges to the inter-
national economic system — that for increasing remnl§including state parties),
the World Trade Organization (‘WTQ’) has come tpresent the harmful aspects
of globalisation and the triumph of the agenda eflthy nations. One need only
look to the failed Ministerial Conferences in Skaft999) and Cancun (2003), as
well as the ongoing anti-globalisation protestsgrtasp the profound importance of
this issue. However, it is not Lowenfeld’s (exm)emitention to convert, apologise
or rationalise: he states quite clearly in theguefthat ‘this book seeks to teach, not
to preach® And teach it does.

Running through the entire book is Lowefeld’s apilto present complex and

technical concepts in a form that is concise, elegad, above all else, interesting.
The book bristles with minute historical and ledatail, but at no stage does the
content become tedious. Lowenfeld succeeds inngabe reader at the heart of
the action, which is not surprising given the authtong involvement in matters of

international economic law, as academic, US Stafealiment lawyer, and frequent
arbitrator in international commercial disputes.

International Economic Laws not a traditional ‘black letter law’ referenaext; it
will only rarely be of assistance is answering guestion ‘What is the current law
on X?'. Instead, its value lies in demonstratihg evolutionof international eco-
nomic law; in tracing the development of regulatmtyas and desires, placing them
in their historical and political settings, and ggeting the resulting international
agreement. It is this sense of history and contextmakes Lowenfeld’s book such
a worthwhile and useful publication, especially fiewcomers to the field.

Turning to the content of the book, the majoritycbfipters deal with the interna-
tional law of international trade, with chaptersaatievoted to the international law
of private foreign investment, the international matary system, and what
Lowenfeld describes as ‘Economic Controls for RaditEnds’ (ie the use of eco-
nomic sanctions). The book is divided into eighttp, only a few of which can,
due to the constraints of space, be discussedsimetbiew.

Part I, ‘International Economic Law’, provides adfrbut illuminating background
to the laws of economics relating to internationedde and money flows.
Lowenfeld provides readers, many of whom will lackackground in economics,
with enough information to grasp the underlying teath and concepts of interna-
tional economic law, without delving too deeplyantechnical detail that often
alienates rather than enlightens the uninitiated.

4 Lowenfeld, above n 1, v. Further, Lowenfeld twigeotes (at 148 and 196) Louis Henkitlew
Nations Behavé2™ ed, 1979) 47: ‘It is probably the case that almalstnations observe almost all
principles of international law and almost all béir obligations almost all of the time.’

®> Lowenfeld, above n 1, vii. Cf Mitso Matsushitahdfnas Schoenbaum and Petros Mavroidise
World Trade Organization: Law, Practice, and Poli@&003) cii, in which the authors seek to ‘present
picture of the WTO on its own terms’.
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Part Il provides a general background to the legal institutional framework
created by the General Agreement on Tariffs andl@@GATT’) and the WTO
and its attendant Agreements. The four chaptePam Il deal with the origins of
the GATT (Chapter 3), the Evolution of the GATT a@ATT law (Chapter 4), the
results of the Uruguay Round of negotiations (Céiap), and the General Agree-
ment on Trade in Services (Chapter 6).

Part Il begins with an instructive overview of thationale and content of the
GATT. Here Lowenfeld sets the stage for the conthgpters. He starts by pre-
senting the basic and continuing assumptions wyidgrithe GATT: that trade
across national frontiers is to be encouraged avergment intervention is to be
limited® Lowenfeld then outlines the foundational prinegpbf the GATT, includ-
ing universal most favoured nation (duties and otifearges on imported goods
apply equally to all contracting parties), nationegatment (non-discrimination
against imported goods), the commitment not toease trade barriers, and the
acceptance of tariffs as the only legitimate traglgraint. Recognising that these
principles are often not determinative of outcomeasyenfeld also undertakes a
brief analysis of their qualifications, includingational security, the regime of
general exceptions, and custom unions and free aBehs.

Lowenfeld then tracks the progress of trade netjotia through the Kennedy and
Tokyo Rounds to the Uruguay Round. Lowenfeld de@sdownplay the impor-

tance of the Uruguay Round in broadening the sobplee rules and institutions of
international trade law, and rightly so. He states

In some ways the conclusion of the Uruguay Rourdtithe establishment
of the World Trade Organization constitute a neavtdor the international
law of international tradeé.

However, faithful to his evolutionary approach taternational economic law,
Lowenfeld continues:

But there is no doubt that the WTO is a continuattbthe GATT system,
a ratification and formalization of close to fiffyears of development of
rules of an institution — written and customarynd af attitudes of the par-
ticipating state§.

The reader is then presented with an insightfulysismof the achievements of the
Uruguay Round. Some agreements, such as the Amtpihg Code and the
Agreement on Subsidies and Countervailing Measuaresgiven brief treatment, to
be expanded upon later in the book. Other imporégmeements, such as the
Agreement on Safeguards and the Trade-Related Bsspédntellectual Property

® Lowenfeld, above n 1, 23.
7 Ibid 69.
8 |bid 69.
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Rights (‘TRIPs’) Agreement, are examined only byi¢and do not surface again in
any meaningful way). This is especially disappamtin the case of the TRIPs
Agreement. The TRIPs Agreement, probably more #rgnother trade agreement,
demands sweeping changes and, in some casesondditi domestic laws and
regulations, and has been the subject of persistent criticisnthe basis of its
alleged inimical effects on the economic and soicitdrests of developing coun-
tries!® Unfortunately, Lowenfeld devotes little time twese issues, merely noting
them, and concludes in typical cutting style:

An unspoken element of the “package deal” that mmecshe Uruguay
Round was that greater access for goods of thdapemg countries in de-
veloped country markets must be accompanied bytagrpeotection of in-
tellectual property in the developing countriés.

Part Ill, ‘Dispute Resolution’, covers dispute region in the GATT (1948-1994)
and, subsequently, in the WTO. Lowenfeld tracesntovement from diplomatic
settlement of trade disputes under the GATT to @soon ‘judicialisation’ and
adjudication under the WTOWnderstanding on Rules and Procedures Governing
the Settlement of Disputé®SU’). He concludes that when the members @f th
WTO adopted the DSU, they ‘committed themselves $gstem in which the rights
and cig)ligations were to be matched by an equaltyprehensive system of reme-
dies.

Seeping ominously through his treatment of dismatttlement under the WTO is
the ‘section 301 remedy’, a section (or, more aai®ly, a number of sections) of
US trade legislation that permit unilateral retédia on the part of the US Govern-
ment for perceived breaches of international trades. Clearly, a reversion to
unilateral retaliation will undermine the compulgatispute settlement procedures
established in the DSU. After a concise and illhating exposition of the opera-
tion of section 301 remedies, Lowenfeld arguesyzesisely that the DSU has been
successful in inducing state parties — most notti#gyUS — to move from a unilat-
eral to multilateral approach to the resolutiortrafle disputes. In support of this
thesis Lowenfeld draws on th&dak-Fuji case between the US and Japan, which
saw the US resort to the DSU almost immediatelipidhg its introduction'?

In order to present ‘a realistic appraisal of th& @Vdispute settlement systef’,
Lowenfeld also turns to the long-running disputesleen the US and the EU over
EU subsidies to banana growers, which saw the Ui psly close to reverting to

° See Michael Trebilcock and Robert How$ke Regulation of International Tra:né”d ed, 1999) 330.
% see Office of the High Commissioner for Human Réghluman Rights and Trad@aper for the '
WTO Ministerial Conference, Cancun, Mexico, Septenit0-14, 2003) 7-9.

1 | owenfeld, above n 1, 99-100.

2 pid 150.

3 Japan-Measures Affecting Consumer Photographic FEifrd Paper (United States v Japaianel
Report WT/DS44/R (22 April 1998).

4L owenfeld, above n 1, 196.
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unilateral trade measures. Here Lowenfeld agasplays his gift for presenting
factually and legally complex issues clearly anegehtly. For Lowenfeld, what-
ever does not kill the DSU makes it stronger, dradfact that unilateralism in the
bananas dispute was avoided is testimony to thetautial contribution made by
the DSU to the compliance framework of internatl@@nomic obligations.

Part IV, ‘The Rules of International Trade in Dé&tas the closest this book gets to
a traditional reference work. Lowenfeld deals &tail with the regulation of subsi-
dies and countervailing measures (chapter 9) antpohg and anti-dumping (chap-
ter 10). Part V, ‘Beyond the World Trade Orgari@at deals with two ‘trade and
..." issues: trade and the environment (chapter hdl)teade and competition law
(chapter 1¥). Both are extremely comprehensive chapters, ligigled by
Lowenfeld’s masterly yet concise analysis of Thea/Dolphinand Shrimp/Turtle
cases, both of which run to hundreds of pagesdneports.

The greatest contribution of the book (in this auth opinion), and the last to be
discussed in this review, comes in Part VI, ‘Inaional Investment’. Here,
Lowenfeld takes a central theme — the responsilofithost states to foreign inves-
tors — and examines its position at customary hatonal law, its treatment in
domestic and international courts and tribunalgl #re impact of case- and re-
gional-specific agreements.

The underlying principles governing the internasibfaw of international invest-
ment are that aliens are entitled to at least @gualtreatment with nationals of the
host state, and that a state is obliged to pay eosgiion in the event of an expro-
priation of property belonging to an alien. Itgemarily the customary interna-
tional law of state responsibility for expropriai®that regulates the treatment of
international investment, and it is in this areatthowenfeld seems most at home.
His analysis begins with a brief statement of e brior to World War |, then
considers the breakdown of principles of stateamsibility during the Russian and
Mexican revolutions, moves through the ‘classicasférn view' that urges com-
pensation upon expropriation to be ‘adequate, &¥fecand prompt’, notes the
undermining of these principles during the massrase of expropriations between
1945 and 1970, and rounds out the analysis withoaghtful summary of the
contributions made by contemporary internatioribltrals.

In the final chapter on international investmertyolving Standards of Interna-
tional Law on International Investment’, Lowenfatdnsiders the ‘new devices’
regulating international investment, including telal investment treaties, invest-
ment guarantees and the ICSID dispute settlemeilitfa The emerging signifi-
cance of these ‘new devices’ cannot be underestinatwo obvious reasons come
to mind. First, since the failure of the Cancumiglierial, the US has vowed to
move ahead in the direction of bilateral and regidrade agreements, and the EU

% Chapter 12 is contributed by Lowenfeld’s New Yathiversity colleague, Professor Eleanor Fox.
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has also considered giving greater priority to saglangements. In the Asian-
Pacific region alone, Australia has recently sighéateral agreements with Singa-
pore, Thailand and the US, is negotiating with @hamd Malaysia, and agreements
are now being developed in Asia to link Japan, Bd{drea and China and the
ASEAN economies in various combinations.

Second, investor protection provisions in all kdfat investment treaties, and many
free trade agreements, provide investors with aonaatic arbitral forum for the
settlement of investment disputes with host statethout relying, as is tradition-
ally the case in international law, for a home estat adopt the investor’s claim).
The provision of investor-state arbitration hasuaeml much sentiment, especially
in the context of the North American Free Trade e&gnent, where it has been
described on the one hand as a ‘most innovativieifga and, on the other, as a
‘fast track attack on American values’, an ‘end-around the Constitution’ and as
‘shockingly unsuited to the task of balancing ptéveghts against public goods.’

Lowenfeld does not enter the fray. Instead hegmssthe main provisions com-
mon to most investment agreements: obligationsosnding the admission of
foreign investment; fair and equitable treatmentl protection and security; and
compensation in the case of expropriation. Lowlenfielpfully examines the case
law dealing with the concept of expropriation, tierence between expropriation
and the mere exercise of regulatory or police pewand the vexing issue of the
amount of compensation due following an expropiati Given the current frag-
mented state of the lat,it is understandable that Lowenfeld does not reagh
firm conclusions on these questions, although hislapce and analysis of the
jurisprudence is invaluable. However, in one of leek’s highlights, Lowenfeld
outlines a fairly convincing case for bilateral @ment treaties having reached the
status of customary international law. He writes:

a fair inference might be drawn that, taken togettiee Bilateral Invest-
ment Treaties are now evidence of customary intema law, applicable
even when a given situation or controversy is nplieitly governed by a
treaty?®

Lowenfeld states his (controversial) case tentbtjaishing with the remark that
‘the debate need not be answered conclusiV&lyd a subsequent and wonderfully
provocative article, however, Lowenfeld is moreHioight, suggesting

% See Jurgen Kurtz, ‘Developing Countries and TEeigagement in the World Trade Organization: An
Assessment of the Cancun Ministerial’ (2004)1&lbourne Journal of International La@80, 294-296.

¥ See Guillermo Aguilar Alvarez and William Park,h@& New Face of Investment Arbitration: NAFTA
Chapter 11’ (2003) 28ale Journal of International La®65, 383-387.

18 See further Norah Gallagher and Laurence ShoiitgtéBal Investment Treaties: Options and Draw-
backs’ [2004]Iinternational Arbitration Law Review9, 51: ‘An investor looking for definitive adviamn
whether certain acts taken by a host state amaurexpropriation requiring compensation may be
disappointed.’

191 owenfeld, above n 1, 486.

0 |bid 487.
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that the mass of almost identical bilateral investirtreaties constitutes in-
ternational legislation, though it does not quitdtfe traditional classifica-
tion of international law into two categories — tmmary law and treaty
law.2!

Lowenfeld continues persuasively that

the BIT movement has moved beyond lex specialihédter, leges spe-
cialis) to the level of customary law effective Bvior non-signatories.
This conclusion may be inconsistent with the tiadal definition of cus-
tomary law ... My suggestion is that perhaps theiticathl definition of

customary law is wrong, or at least in this areapmplete®

International Economic Lavis a valuable book. Its strength lies in its ibito
present complicated and dense political, historacal legal detail in an informative
and easily digestible form. Lowenfeld notes in thfterword’ that he has chosen
not to approach the subject normatively, but ratkeemphasise thprocessof
international economic law, believing that ‘the wess cannot be understood with-
out the questions’. This lack of ‘black letter'tent may, however, prevent the
book from reaching the reading lists of law schdakses. This would be a shame.
For Lowenfeld's book belongs, to borrow a phrasethe ‘innermost circle of

books’? in addition to conveying its message it is a pleaso read.

2 Andreas Lowenfeld, ‘Investment Agreements andrhgonal Law’ (2003) 4Zolumbia Journal of
Transnational Lawl23, 128.

*2 Ibid 129-130.

% See Petros Mavroidis, ‘Lexcalibur: The House Tl Built’ (2000) 38Columbia Journal of Trans-
national Law669, 669.



