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[According to the authors of this article, the grogiunhappiness of law-

yers, particularly young lawyers, stems from thcaeises: (1) Lawyers are
selected for their pessimism (or “prudence”) andstgeneralizes to the rest
of their lives; (2) Young associates hold jobs theg characterized by high

pressure and low decision latitude, exactly theditions that promote poor

health and poor morale; and (3) American law isstome extent a zero-sum
game, and negative emotions flow from zero-sum game

This article has been shared with practitioners vesll as academics. It
grows out of faculty seminars held at the BenjaMinCardozo School of
Law in the fall of 1999, which included managingtpars of several major
New York Law firms, and in spring 2001, as wellaasieeting of the New
York Chapter of the American Bar Foundation in #pging of 2000. The
theory of positive psychology framed the discuskion

I INTRODUCTION: HAPPINESS AND THE LAW

As to being happy, | fear that happiness isn't ynlime. Perhaps the happy
days that Roosevelt promises will come to me aloitly others, but | fear
that all trouble is in the disposition that wasegito me at birth, and so far

" This article first appeared in Volume 23 of thardozo Law ReviegNovember 2001).

" Robert A. Fox Leadership Professor of Psycholadyyyersity of Pennsylvania.
” Professor, Benjamin N. Cardozo School of Law, Yeshniversity.
™ J. D., Rutgers School of Law- Camden; AssistaRrafessor Martin Seligman.
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as | know, there is no necromancy in an act of @sgthat can work a
revolution theré.

Much attention has been paid recently to the disiihment among lawyers. The
New York City Bar Association, a leader among banugs, has focused upon the
lawyer's (especially young associate's) “qualityifef. Its Task Force Report cites
“unhappiness” among young lawyers and measurésytact. The implication and
costs of this unhappiness are significant, as maight attorneys grow disillu-
sioned and cynical, with diminishing career oppoitias. Unhappy associates fail
to achieve their full potential at a cost to theheir firms, their clients, and even
their families. Invariably many lawyers leave tagIfirm, and some the practice of
law, pr(zematurely, resulting in undesirable turngwerd a loss of talent to the pro-
fession:

In this essay we suggest that much of the unhapgpiof lawyers can be cured. It
stems from three causes: (1) Lawyers are selectethéir pessimism (or "pru-
dence") and this generalizes to the rest of theds] (2) Young associates hold jobs
that are characterized by high pressure and lovsideclatitude, exactly the condi-
tions that promote poor health and poor morale; @d\merican law is to some
extent a zero-sum game, and negative emotions filom zero-sum games. We
acknowledge that while the first two causes havé-dacumented antidotes, the
third, the zero-sum nature of law, may be a juatié aspect of the profession; but
even in this case we suggest promising ameliorative

The phrase “quality of life” invites a closer looko how law and the legal profes-

sion are to be shaped in the future. There i ldthubt that a dysfunctional legal

profession will have a negative effect on the lesglf, a realization that has led to a
variety of prescriptions for the “malaise” affliog the profession. But these tend to
be bromides produced from within. We would likeotifer a new perspective. We

believe that psychology has the explanatory poweassist lawyers at this critical

juncture.

The unhappiness and discontent of lawyers is wetluthented and much la-
mented’ Since lawyers are members of a “public professidgheir dysfunction

* Benjamin N Cardozd,etter to Elvira SolisFeb 15, 1933 (on file at the Benjamin N. Cardozhd®t

of Law, Chutick Law Library) [hereinafter Cardozetter].

2 Report of the Task Force on Lawyers’ Quality dfel.i55 Rec. Ass’n B. N.Y. 755, 756 (2000) [herein-
after N.Y. Bar Task Force Report].

% Seegenerally John Heinz et aLawyers and their Discontents: Findings from a $yref the Chicago
Bar, 74 IND. L. J. 735 (1999); Patrick SchlitOn Being a Happy, Healthy and Ethical Member of an
Unhappy, Unhealthy and Unethical Professi®&2 VAND. L. REv. 871 (1999); Michael Goldhabds
the Promised Land Heaven or HellRAT'L L.J., July 5, 1999, Al17.

4 See ANTHONY T. KRONMAN, THE LOST LAWYER: FAILING IDEALS OF THE LEGAL PROFESSION13
(1993) (lamenting the “demise of the lawyer-statesnideal”). Alsosee MARY ANN GLENDON, A
NATION UNDER LAWYERS: HOW THE CRISIS IN THELEGAL PROFESSION ISTRANSFORMING AMERICAN
SOCIETY (1994) [characterizing lawyers today as contentldigators rather than impartial advocates],

® The public nature of a lawyer's work is at theecof Kronman’s concern: “The idea of the lawyer-
statesman stands for the value of public servicktha virtue of civic mindedness associated with it
supranote 4, at 109. Even Kronman'’s critics do not lemje the public nature of the lawyer’s role, only
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entails societal, as well as personal, costs. hdibe creation of law itself is in one
sense bound up with the health of judges, lawyegsslators, and academics. But
remedies for lawyer distress and the collectiveamal of the profession are harder
to identify. The attempts by lawyer groups, evestidguished ones like the New
York City Bar, to address the issues seem selfusgrand half hearted - driven
more by public relations and economic concerns daective study.

Our belief is that the new field of “positive psybbgy”’(which seeks to cultivate
human strengths, rather than focus on human wesdsffers coping strategies
to reduce unhappine8sand can be adapted successfully to the legahgetii
particular the large law firm. Our objective is hooaden the debate and to enlist
support for more fundamental (but still practicgtianges within the legal commu-
nity. This essay will set out a series of findingsived from general research in the
subject of learned optimism in order to move thguiry in new directions and to
offer suggestions for further research and study.

The nature of the legal profession, however, coraptis our mission. One of the
triggers for combating demoralization involves tiwoidance of zero-sum situa-
tions. In law, such situations seem inevitabley the at the heart of our adversarial
system of justicé.If we accept that the adversary model embracesriapt social

values, displacing it may not be in our interelsto, some degree of lawyer unhap-
piness may be unavoidable if we are to achieveetdajoals. This raises the ironic
possibility that lawyers can be made happier ohlgublic expense. It also may be
why lawyers have long been known for their satienprersonalities’ To para-

his notion that private sector legal work does mte a public dimensioiseeCharles Silver & Frank
Cross,What's Not to Like About Being a Lawyed®@9 YALE L. J. 1443 (2000)réviewing ARTHUR
LIMAN, LAWYER: A LIFE OFCOUNSEL AND CONTROVERSY(1998)). The authors, in defending the public
nature of the private sector practice, argue thiafafe sector lawyers make “an enormous economic
contribution to social welfare, include the welfarfethe poor... [They] help our economy grow, produc-
ing jobs and making people’s lives bettéd at 1479. Alsosee Deborah Arron,Connection Gaps
AMERICAN BAR ASSOCIATIONJOURNAL, October 1999, 60.

® The Report, for example, refers to the “costlyntwrer” of associates. N.Y. Bar Task Force Report,
supranote 2, at 756. The City Bar Task Force was lednigynbers of New York’'s most distinguished
and powerful law firms, who may not be the onest Isedted to analyze the failure of law firms or to
encourage new lawyers to become committed memihéhgio communities.

" SeeMARTIN E.P.SELIGMAN, AUTHENTIC HAPPINESS(2002); Martin Seligman & Mihaly Csikszentmi-
halyi, Positive Psychology : An Introductio5 Am. PSYCHOLOGIST5 (2000); Alison Stein Wellner &
David Adox ,Happy DaysPSYCHOLOGY TODAY, May-June 2002, 32 (describing the overall goal of
positive psychology as enhancement of our expegigmtove, work and play).

® SeeMartin SeligmanBuilding Human Strength: Psychology’s Forgotten $itis, A.P.A. MONITOR,
Jan 1998, 2; Barbara Fredericksaihat Good are Positive Emotions?, REV.GEN. PsycHoOL. 300
(1998).

® Seegenerally John Thibaut et aRrocedural Justice as Fairnes86 STAN.L.REV.1271 (1973-1974);
seealso Paul VerkuilThe Search for a Legal Ethic: The Adversary Systéberalism and Beyond0
SOUNDINGS 54 (1977). ButseeRobert Clark,Why So Many Lawyers: Are They Good or BagiP,
FORDHAM L.REV. 275, 296 (1992) [questioning the traditional eagif on zero sum games].

0 peter Goodrich traces the saturnine personalitgwy§ers back to the Middle AgeSeePeter Good-
rich, CEDIPUSLEX: PSYCHOANALYSIS, HISTORY, LAW 1 (1995) (“The study of law has always traveled
under the Sign of Saturn...”).
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phrase Justice Cardozo, quoted abdvéiappiness may not be in a successful
lawyer's life. Our prescriptions have to account tite connection between the
goals of the legal system and the nature of itstpi@ners. Moreover, since re-
search suggests that students may self-selectttioy sf law because of their
pessimistic tendenciéd,we have to understand better the attraction oftawer-
tain kinds of personalities.

Despite the caveats, we believe steps can be takiemprove the lives of lawyers.
Moreover, even assuming lawyer pessimism has alsparpose, recognition of
that fact may well facilitate deeper understandigdawyers of their role in society.
Even exercises in introspection can help to imprheequality of a lawyer's life.

Il DEFINING THE UNHAPPINESS PROBLEM

Practitioners have increasingly acknowledged that is a profession in cristg,
and the crisis they speak of relates to the widsgpdisenchantment among even
the most talented lawyet$ This undercurrent of dissatisfaction cannot beigd

or hidden by the many rueful jokes often told byntars about lawyers. Among
practitioners responding to a 1992 poll, 52 perdascribed themselves as dissatis-
fied® and many are retiring early or leaving the prdéessaltogether.

In many cases, the problem is not financial. Assesi at top firms can earn (with
bonuses) up to $ 200,000 per year in their firsir yé practicé® In the last decade,
lawyers have surpassed doctors as the highastppafessionals’ But financial

1 SeeCardozo Lettersupranote 1. AlsaseeAndrew L Kaufman, CARDOZO (1998) for a comprehen-
sive documentation of Justice Cardozo’s many doutions to law and the legal profession despite (or
conceivably because of ) his saturnine nature.

2 SeeJason Satterfield et aLaw School Performance Predicted by ExplanatoryeStys BEHAV. SCI.

& L. 95 (1997).

3 seeCarl Horn, Twelve Steps Towards Personal Fulfillment in Lawdfice, A.B.A L. PRAC. MGMT.,

October 1996, 365eealso texts citeguprain note 3.

4 SeeRobert KursonWho's Killing the Great Lawyers of HarvardESQUIRE, August 2000, 82.
Kurson, himself a 1990 Harvard Law graduate dessrithe trend among his former class-
mates: “One after another, those who have left Especially law firms, seem happy. Those
who have not are suffering, or worse, resigned.yTtaék about losing themselves.... More
vow to leave the law with the next infusion of castgumption”,ld. at 84. see also

Note,Making Docile Lawyers: An Essay on the Pacificatidiaw Studentd,11HARV. L. REV. 2027,

2028 (1998) [hereinafter Docile Lawyers] (documegtihe “psychological distress that so often accom-

panies a Harvard Law School education”).

5 SeeMichael Hall,Fax Poll Finds Attorneys Aren’t Happy with WotkA DAILY , Mar. 4, 1992, at 3.

 The New York Law Journal reported that the firmisachtell, Lipton, Rosen & Katz gave year end

bonuses of 100 per cent of base salary. Its fiesir mssociates earned $200,086eN.Y L.J, Dec.22,

1998, at 1. Another article found that from Janubr000 the Menlo Park, California firm of Gunders

son, Dettmer, Stough, Villeneuve, Franklin & Hacdaigpaid a base salary of $125,000, plus a “guaran-

teed minimum bonus” of $20,000 and an additiona&c¢ktionary bonus” of $5,000 to $15,000 annually.

SeeN.Y. L.J., Dec. 27, 1999, at 1 (Of course, thiswafore the demise of the dotcoms).

1 We note, however, that the salary range amongdesvis wider than among doctoSee Aaron

Bernstein,Them That's Got Shall GeBUSINESS WEEK, July 28, 1997, at 16 reviewingNAREW

HACKER, MONEY: WHO HAS HOw MUCH AND WHY (1997) and reporting that lawyers are a diverse
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recognition may just be a symptom of the problerne Tecent pay increases at
large law firms are themselves partially causedldwyyer dissatisfaction. The
euphemistic “retention bonuses” are awarded torerthiat young associates extend
their service beyond two or three years. Combatinig desire to leave early is
among law firms' highest priorities, since they ceaty recoup their investment in
new lawyers over a longer period of tiffe.

In addition to being disenchanted, lawyers areréimarkably poor health® They
are at much greater risk than the general populdtio depression, heart disease,
alcoholism and illegal drug use. For example, netesas at Johns Hopkins Univer-
sity found statistically significant elevations mgjor depressive disorder (“MDD”)
in only three of 104 occupations survey&#vhen adjusted for socio-demographic
factors, lawyers topped the list, suffering from BIAt a rate 3.6 times higher than
employed persons generaffyThe researchers noted the possibility that thekwor
environments in these at-risk professions were goind to depression. Further,
they proposed that lawyers and secretaries - twiheothree highest risk groups -
have little autonomy and control, a factor that hasn implicated in depressitm.
These studies confirm the hypothesis that lawyérappiness can lead to serious
health and social problems that pose a threat te ldgal profession.

Unhappy lawyers not only burden their families. &iutheir role in a public profes-
sion they can also injure their clients by failiegprovide adequate representafion.
Unhappiness and depression are intimately assdciatth passivity and poor
productivity at work. Bar associations have thet loieda on these costs since law-
yers who violate their clients' interests often dyee disciplinary problems. But
formal recognition usually comes late in lawyerateers, after a long period of
unrecognized and unaddressed problematic behavgyuthat point, inadequate
representation may already have caused irrepaigblkées to clients and the legal

group, with one third earning over $100,000, but quarter earning $40,000 or leSgealso Kimball
Perry,Hamilton County’s Highest Paid Employees: They'nd Who You Think They Are,

CINNCINATI POST, Aug 10 1998, at 1A: “Lawyers and doctors domirtaeelist of highest paid employ-
ees... Of the top 30 salaries, four belong to doaart 10 ten to lawyers”.

18 In preparation of this article, the authors corddca faculty seminar in Fall 1999 at Benjamin N.
Cardozo School of Law which involved managing parsnfrom major law firms. The focus was upon
the early departure of young associasealso N.Y. Bar Task Force Repostpranote 2, examining
retention issues. In the “up or out” environmenttaf large New York Law firm, retention is a terfn o
limited duration meaning, for many associates, feixto seven years rather than two to three.

¥ SeeSchlitz, supranote 3, at 873seealso Michael QuinnReality Bites,TEXAS LAw, Jan 31, 2000, at
63 reviewing Steven Keeva,RENSFORMING PRACTICES FINDING JOY AND SATISFACTION IN THE
LEGAL LIFE (1999); Michael Sweeney,he Devastation of Depression: Lawyers Are at Gre&lisk,22
BUSINESSLEADER, Mar-Apr 1998, at 11.

% geeWilliam Eaton et al.,Occupations and the Prevalence of Major Depresésorder, 32 J.
OCCUPATIONAL MED. 1079, 1081 (1990) discussing findings based temirews of 1,200 workers.

2 The other two at risk occupations are teachers @nmselors with a depressive rate of 2.8; and
secretaries with a rate of 116, at 1079.

2 Eaton et al.,supra note 21, at 1085-8&iting MARTIN E. P. SELIGMAN, HELPLESSNESS ON
DEPRESSION DEVELOPMENT AND DEATH (1990).

2 seeJohn Harkness JiLawyers Helping Lawyers: A Message of Hop@FLA. B. J. 10 (1999) report-
ing that over half the grievances filed againstylarg have addiction or mental disorder as a sicanifi
contributing factor.
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systemd”. The task, then, is to protect the public agaastm by addressing poten-
tial problems before they rise to the level of gikoary offences.

That said, we must remember that notlalyers are unhappy or dysfunctional;
indeed, many are very happy and highly functiGhand some may follow the
course of Justice Cardozo, channelling their unimgss into professional excel-
lence or even perfectionisth.So we must be cautious in our conclusions. Law is,
after all, a prestigious and remunerative professind law school classrooms are
full of fresh candidates. But in many respects thahe point. Some law students,
as we will see in a moment, have selected law [secatitheir pessimistic person-
alities and so they are at risk of depression vthep become lawyers. Law schools
are themselves a potential breeding ground for éawdemoralization and that
makes them - as well as law firms - candidategd@orm. In these ways the rela-
tionship between positive psychology and law bemsubject worthy of further
study in the legal academy, as well as in the p=idm at large.

Il PSYCHOLOGICAL EXPLANATIONS FOR LAWYER
UNHAPPINESS

Research in positive psychology suggests threeipahcauses of the demoraliza-
tion prevailing among lawyers: (a) pessimism, (W Hecision latitude, and (c) the
“zero-sum game” nature of the job. Each of thessses needs to be understood
both on its own terms and in relation to the comwaiting benefits each brings.

A Pessimism
“Pessimism” is a term emerging from a reformulatiof learned helplessness
theory, a theory first systematically articulatey tesearchers studying animal
behaviour’” Pessimism is defined not in the colloquial sefiseeing the glass as
half full or half empty” but rather, as a pessimgisexplanatory style”. This is the

% This inadequacy of representation can take manygoAt the extreme, consider that high error rates
in death penalty cases might be partially attrible¢ato lawyer incompetence. See James Liebman,
Jeffrey Fagan & Valerie Wesf Broken System: Error Rates in Capital Cases, 1BF35 6 (2000),
available at <http://justice.policy.net/jreport>igited Oct 5 2001) finding 68 per cent of caseersed

on appeal. The study also provides summaries aeddlwyer incompetence in capital cases throughout
the countryld. at appendix D.

% geeSilver & Crosssupranote 5. The authors defend lawyers against chargesing members of a
failed profession and cite the career of Arthur &imas a prime example, among many, of a lawyer who
thrived in practiceSeealso ARTHUR L LINMAN, LAWYER: A LIFE OF COUNSEL AND CONTROVERSY
(1998). Even Mr. Liman, an unrepentant believethimlaw and legal profession acknowledges problems
of “rampant materialism” and other indicators afviyer malaiseld. at 358-60.

% geeSusan DaicoffLawyer, Know Thyself: A Review of Empirical Reskasa Attorney Attributes
Bearing on Professionalisrd6 AM. U. L. REv. 1337, 1418 (1997) [supporting the view that bedng
workaholic and perfectionism are common inhereaitdrof lawyers)seealso Kaufmansupranote 11,

at 53-61 documenting Justice Cardozo’s hard wodeteelop his skills as a lawyer.

2" Seegenerally J. Bruce Overmier & Martin Seligmd#ffects of Inescapable Shock upon Subsequent
Escape and Avoidance Learnir@ J. COMP. & PHYSIOLOGICAL PSYCHOL 28 (1967); Lyn Abramson,
Martin Seligman & John Teasdalegarned Helplessness in Humans: Critique and Raftation, 87 J.
ABNORMAL PSYCHOL. 49, 49-59 (1978).
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tendency to interpret the causes of negative evieanstable, global and internal
ways: “It's going to last forever; it's going todemmine everything; it's my own
fault”.?® Under this definition, the pessimist will view badents as unchangeable.
The optimist, in contrast, sees setbacks as temptrdhat crucial distinction is
what connects pessimism to unhappiness.

Research has revealed, predictably, that pessiisisnaladaptive in most endeav-
ours: pessimistic life insurance agents make fesadgs attempts, are less produc-
tive and persistent, and quit more readily thaningiptic agents® Pessimistic
undergraduates get lower grades, relative to B&F's and past academic record,
than optimistic studentt. Pessimistic swimmers have more sub-standard sWwims
and bounce back from poor swims less readily thanoptimistic swimmerg?
Historical research even suggests that pessimistiltl leaders take fewer risks and
act more passively during political conflicts thiéweir optimistic counterparté.In

the context of a military crisis and aggressionabyadversary, such passivity can
have devastating consequencks.

But while pessimists tend to be losers on manyt$oere is one striking excep-
tion: pessimists may fare better in |[&WResearch reveals a surprising correlation
between pessimism and success in law school. Tidersis of the University of
Virginia School of Law, Class of 1987, were tested optimism-pessimism with
the Attributional Style Questionnaire (“ASQ”). THESQ is a well-standardized
self-report measure of “explanatory style” - orteisdency to select certain causal
explanations for good and bad events. To date @ Aas been administered to
more than half a milion American adufsin the University of Virginia Law
School sample, the students' performance was theked throughout law school
as it related to their initial explanatory style. sharp contrast to results in other

2 SeeMARTIN E. P. SELIGMAN, HELPLESSNESSON DEPRESSION DEVELOPMENT AND DEATH (2'° ed.
1992).

# seegenerally Lyn Abramson, Judy Garber & Martin Selan,Learned Helplessness in Humans: an
Attributional Analysis in HUMAN HELPLESSNESS THEORY & APPLICATIONS 3-35 (Judy Garber &
Martin Seligman eds., 1980) HRISTOPHERPETERSON& MARTIN E. P. SELIGMAN, HELPLESSNESS AND
ATTRIBUTIONAL STYLE IN DEPRESSIONG3-59 (1981).

% SeeMartin Seligman & Peter SculmaBxplanatory Style as a Predictor of Productivityda@uitting
Among Life Insurance Sales Ageri® JPERSONALITY & SOC. PSYCHOL. 832, 837 (1986).

%1 See Christopher Peterson & Lisa BarreExplanatory Style and Academic Performance Among
University Freshmarf3 J.PERSONALITY & SOC. PSYCHOL. 832, 837 (1985).

%2 SeeMartin Seligman et alExplanatory Style as a Mechanism of Disappointitigjeiic Performance,

1 PSYCHOL. Sci. 143 (1990).

% Supranote 32.

% SeeJason Satterfield & Martin Seligmanlilitary Aggression and Risk Predicted by Explamgto
Style,5 PSYCHOL SCI. 77 (1994).

% Supranote 34. The two world leaders who were the subjeétthis study were George Bush and
Saddam Hussein. Their actions during the Persidh@isis were analyzed and rated on scales quanti-
fying aggression and risk taking.

% seeSatterfield et alsupranote 12, at 100-01. We note that the researchrfiisdof a pessimist profile
were linked with success in law school and do remtessarily hold for success in law practice. Wé fee
confident however, about extrapolating the resedimtings to the law firm setting since law firms
select associates based on success in law school.

%" SeeSatterfield et alsupranote 12, at 96. 97 per cent of the class was tested
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realms of life® law students whose attributional style definedrttas “pessimistic”
actually fared better than their optimistic pe&pecifically, the pessimists outper-
formed more optimistic students on traditional nueas of achievement, such as
grade-point average and law journal success.

These data suggest that what is labelled as pessiisi not a detriment and may
even be a virtue for lawyers. Pessimism encompasseain “positive” dimen-
sions; it contains what we call - in less pejomtierms — “prudence® A prudent
perspective, which requires caution, scepticism ‘aedlity-appreciation”, may be
an asset for law or other skill-based professidhss certainly a quality that is
embraced in legal education. Prudence enables d lgog/er to see snares and
catastrophes that might conceivably occur in amgmitransaction. The ability to
anticipate a whole range of problems that non-las/ge® not see is highly adaptive
for the practicing lawyer. Indeed clients wouldless effectively served if lawyers
did not so behave, even though this ability to jaesoccasionally leads to lawyers
being labelled as deal breakers or obstructionists.

The qualities that make for a good lawyer, howewvesly not make for a happy
human being. Pessimism is well-documented as armiagjofactor for unhappiness
and depression. Lawyers cannot easily turn off {hessimism (i.e. prudence) when
they leave the office. Lawyers who can see acutely bad things might be for
clients are also burdened with the tendency tohsee bad things might be for
themselved® Pessimists are more likely than optimists to heli¢hey will not
make partner, that their profession is a rackethat the economy is headed for
disaster. In this manner, pessimism that might degptive in the profession also
carries the risk of depression and anxiety in #veykr's personal lif¢" The chal-
lenge is how to remain prudent professionally aatlopntain pessimistic tenden-
cies in domains of life outside the office.

B Low Decision Latitude

A second psychological factor producing lawyer ypyiaess is low decision lati-
tude. Decision latitude refers to the number oficd® one has or, as it turns out,
one believes one h&SWorkers in occupations that involve little or nontrol are
at risk for depression and for poor physical heafth important study of the
correlation of job conditions with depression amokomary disease used two
dimensions: (1) job demands and (2) decision EituThere is one quadrant
particularly inimical to health and morale: highbjdemand combined with low
decision latitude. Individuals with jobs in thisaglrant had a much higher

% Seesupranotes 30-32.

% Kronman also speaks of “prudence, or practicabwis’ as a virtue of the lawyer-statesmen. See
Kronman,supranote 4, at 109.

40 SeeAmiram Elwork,Being Mr. or Mrs. Superlawyer Can Strain Family &ins, NAT'L L.J., Aug
24,1998, at C4.

“l SeeJulie Stoiber,That Outward Success Often Hides Stress Insidel Liaayers, PHILADELPHIA
INQUIRER, Sep 18, 1995, at F1.

“2 SeeSeligmansupranote 28.
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incidence of coronary disease and depression thdiniduals in the other three
quadrant$?

Nurses and secretaries are the usual occupatidimg) fan that quadrant, but in
recent years, junior associates at major law finage been added to the list. These
lawyers often confront situations of high pressaocenbined with low decision
latitude. Beyond the intense job demands of lavetpre, low decision latitude is
also a frequently cited probleth Associates often have little voice or control over
their work, only limited contact with their supersp and virtually no client contact.
Instead, for at least the first few years of pgtimany remain cloistered and
isolated in a library (or behind a computer screegmpearching and drafting
memos?

In these high-pressure, low decision latitude pmsst the associates are likely
candidates for negative health effects, such dsehitates of heart disease; and for
higher divorce rate€ These same associates are, not surprisingly, datesi for
early departure from law firms; they are therefoften the object of “retention
bonuses”. Not surprisingly, many young lawyers wdwleave firms early choose
alternative legal careers, such as legal aid dstass district attorney, where the
pay is considerably lower but the decision latituideconsiderably greatéf.

v REMEDIES FOR PESSIMISM AND FOR Low DECISION
LATITUDE

There are well-documented antidotes for the difficlawyers face because of their
pessimism and low decision latitude. As to pessimithe antidote is to enlist its
opposite dimension: optimism. Optimism is the &pildo dispute recurrent catastro-
phic thoughts effectively, and it can be learfi&tFlexible optimism” can be taught
to both children and adults to enable them to d@texr how and in what situations
one should use optimism and when to use pessiffilidine techniques of “learned

43 SeeRobert Karasek et. alJob Decision Latitude, Job Demands and Cardiovascilisease: A
Prospective Study of Swedish Méfh,AM. J.PuB. HEALTH 694, 695 (1981).

4 A recent American Lawyer article characterized|ifeeof a big firm associate this way: “The pantse
[are] sadistic. The work? Mind numbing and poirgleShere are all nighters in the library...16 hour
workdays without seeing the sun...and the unrelentimgman stress is just the prelude to divorce,
illness, and maybe even brushes with psychosistm Schroder,Midlevels, Money and Myths,
AMERICAN LAWYER, Oct 1999, at 67.

4 SeeRobert CosgroveComment, Damned to the Inferno? A New Vision ofyeasvat the Dawn of the
Millennium, 26 FORDHAM URB. L.J 1669, 1684-5 (1999). This description applies primao young
lawyers who join large, metropolitan law firms, ey are a significant subgroup of the profession.

6 SeeRobert Carney et alDepression and Coronary Heart Disease: A ReviewQardiologists,20
CLINICAL CARDIOLOGY 196 (1997).

4" The advantage of serving as a district attornelegal aid attorney is the ability early on to hdut
responsibility for managing the case. We do nad finsurprising that young associates who leavgelar
law firms after a few years are likely to gravitéwethese kinds of positions.

8 SeeMARTIN E. P.SELIGMAN, LEARNED OPTIMISM (1998).

49 SELIGMAN, supranote 48;seealso MARTIN E. P.SELIGMAN, THE OPTIMISTIC CHILD (1995).
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optimism”>° can teach lawyers to use optimism in their persiores, yet maintain

an adaptive pessimism in their professional lidsxible optimism can be taught
in a group setting such as law firms. If firms ai#ling to experiment, we believe
the positive effects on the performance and mooélassociates in those firms
could be significant

Learned optimism recommends that individuals emplddisputing technique” to
control their negative emotions. In the disputiaghnique, the lawyer first learns to
identify catastrophic thoughts she has, and theugistances under which they
occur: “I'll never make it to partner”, whenevesenior member of the firm fails to
return her greeting. Then she learns to treat ttreseghts as if they were uttered by
a rival for her job, a third person whose missi®no make her life miserable. She
then learns to marshal evidence against the capdmtrthoughts, “Even though he
didn't smile when | said “hi” this morning, he ad my brief in the meeting last
week. He probably is on my side and was distrabtethe big case he has to argue
this afternoon”. Credible disputing of pessimidtiinking (unlike, say dieting) is
self-maintaining because one feels better at th@end one does it.

As to the high pressure-low decision latitude peabl there is a remedy as well.
We accept that pressure is an inescapable aspkoi @iractice. But high pressure
itself does not seem to be the problem; rathés,the combination of high pressure
and low decision latitude that causes negativethesffects. By modifying this
dimension, lawyers can become both more satisfiedl more productive. One
solution is to tailor a lawyer's day so there imgiderably more personal control
over work>? Some law firms have begun this process as thefyamirthe unprece-
dented resignations of young associdteand these efforts should be expanded.
One need not regularize aspects of the fabled “smassociate” programs - where
large firms compete shamelessly to show top stsdemtv wonderful legal practice
is - in order to achieve gains in this regatdntidotes to associate malaise include
more substantive training, mentoring, a voice imagement, and earlier client
contact - not expensive dinners or Cuban cigarss&Hirms who understand the
need to make these changes will benefit. Thosedghoot so respond, who instead
simply throw money at the problem, will continuesee associates vote with their

% SeeSELIGMAN, supranote 48.

L A firm could divide its associates (and partndos,that matter) into two groups, one of which was
taught flexible optimism and the other not. Thenfer group will, we predict, be markedly more produc
tive both in terms of billable hours and years efvice. We are willing to undertake this experimand
are in the process of identifying law firms to astvolunteers.

2 Volvo solved a similar problem on its assemblysirin the 1960’s by giving its workers the choi€e o
building a whole car as a group, rather than reguatuilding the same part. Similarly, a juniosasi-
ate might be given a better sense of the wholeugcby being introduced to clients, mentored by
partners, and involved in transactional discussions

%3 Seelulie Flaherty14 Hour Days? Some Lawyers Say “N&!.Y. TIMES, Oct. 1999, at G1 who states
that “At large law firms 44% of new associates kavithin three years...” and that a major New York
firm formed a committee to “figure out how to kegpunger lawyers happy”.

* Summer associate programs are part of the problesnway, since they can create a false realitg, o
where the firm is portrayed as an entertainmentreeather than a work centre.
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feet>®

The recent Task Force study by the New York City Badresses a few of these
suggestions - for example mentoring - but it avaititers like a voice in manage-
ment and early client contattThese suggestions may be more difficult to imple-
ment within the traditional firm's structure, biietpayoffs in morale and better
performance of associates makes them worthy ofiéurtonsideration. Moreover,
research on the problem of decision latitude addis tis that the mere illusion of
decision latitude has beneficial effects on morRlexceived control can be just as
effective an experimental condition as actual amrifr This means that efforts to
meet and communicate about problems can have beneafffects. Establishing a
committee on associate morale, coupled with sunaeys interviews of young
associates, is one way to accomplish this result. $hce young lawyers are a
highly sceptical group, they will be quick to clesdfe attempts at talk and no
action. The result may be that over time practio@sical to these attorneys' wel-
fare will dissolve under scrutiny.

A law firm can gain by learning more about assesiastrengths and employing
that knowledge to help shape the work environméfiiten a young lawyer enters a
firm, he or she comes equipped not only with prudeaind other lawyerly talents
like high verbal intelligence, but with an additidnset of unused signature
strengths, such as leadership, originality, fagnesithusiasm, perseverance, and
social intelligence. As lawyers' jobs are craftemlvnthese strengths do not get
much play, and when situations call for them, tHeynot necessarily fall to those
who have the relevant strengths.

Law firms should discover the particular signateteengths of their associat&s.
Exploiting them could make the difference betweeatemoralized associate and an
energized, productive colleague. A firm can prodoigiher morale by setting aside
five to ten hours of the work week for “signatuteesgth time”, (i.e., a non-routine
assignment that uses the signature strengti@yer time, higher morale will trans-
late into higher billing hours.

% Seesupranote 53. Young lawyers are leaving law firms aftmee years (or when their loans are
paid). But they may be going to high pressure mhlewer salaries where they have more controlh suc
as district attorney’s offices or legal aid so@stiSeesupra note 47. Of course, others opt for high
pressure, high paying jobs in investment bankingharenture capital, where the burn out rate ishhig
but the rewards have, until recently, been greater.

% N.Y Bar Task Force Reporsupranote 2, at 761-762. The Report also recommendslahafirms
improve the training of new associates in substardreas like transactional wotl.at 767-68.

" SeeEllen Langer & Judith Rodirfhe Effects of Choice and Enhanced Personal Reiplitysfor the
Aged: A Field Experiment in an Institutional SeftiB4 J.PERSONALITY & SOC. PSYCHOL 191 (1976);
Martin SeligmanPower and Powerlessness: Comments on “CognategrmsbRal Control”,1 Applied

& Preventive Psychol.: Current Scientific Perspezgi119 (1992).

%8 See<http://www.psych.upenn.edu/seligman> for identifion of these and other strengths, and a self
test. A law firm can develop an inventory of asateistrengths by having associates take tests and
assigning duties based on the results. At law dehtiee strengths analysis can be used to giveestad
and placement director’s better sense of theirecageals.

% In each of these cases, the five to ten hoursaociate devotes to using his or her signaturegtine
should be considered part of the normal workloaugtiver or not this time produces billable hourssTh
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Some examples may serve to make the point. If ancése's strengths include
leadership he or she could be assigned to asscoiatmittee work; or if it is social
intelligence, he or she could be exposed to cliantan earlier stage. Originality
might send an associate to the library to seart¢haonon-obvious theory to an
intractable legal problem. That may sound likekimel of duty all associates should
assume; however, the idea of signature strengttiissome associates are indeed
better suited to library work, and others to difietr roles at the firm, even though
they must all have a commitment to legal analysis.

\% THE HARDER CASE: ZERO VS. NON-ZERO SUM GAMES

A Zero-Sum Games and Emotion

A zero-sum game is a familiar occurrence. It iseamdeavour in which the net
result is zero. For every gain by one side, thera tounterbalancing loss by the
other. A sports event is a zero-sum game, in theet must be winners and losers.
A non-zero-sum game, in contrast, is an endeavowvhich there is a net gain.
Reading this essay is a positive-sum game: younsxe to new information does
not mean someone else has forgotten an equivaiemirg of information. Rather,
there are gains on both sides: the reader leamsthing new, the authors dissemi-
nate their ideas, and so forth.

Robert Wright has recently argued that human ewfion itself is moving in the
inexorable, albeit bumpy, direction of more positsum game® This is a particu-
larly appealing vision, because it is likely thagative emotions (i.e. anger, anxi-
ety, and sadness) have evolved from zero-sum gaameésthat positive emotions
have evolved from non-zero-sum games. Wright arglaswe have reached our
present state of social development by harnessingzero interactions, and that as
we have continued to evolve, non-zero-sum games bacome more numerous
and elaborate, and have produced collective bertefgociety.

Wright explains his thesis through the use of thiegmers' dilemma, the classic
zero-sum game. He reasons that mutual profit cam é&e achieved in situations
like the prisoner's dilemma if two problems arevedt communication and trut.
If these conditions are obtained - stable, cooperatelationships emerdd.
Wright's thesis has particular appeal to the Iggafession. Much of the lawyer's
relationship to his client, the court and evenofglllawyers is premised on estab-

is similar to what happens when pro bono hourscateulated into an associate’s work week. See N.Y.
Bar Task Force Reporsupranote 2, at 770. We believe that this use of time good investment that
the firm will recover in more effective work — at@hger tenures — of the associates involved.

€ SeeROBERTWRIGHT, NONZERG THE LOGIC OFHUMAN DESTINY (2000).

®11d. at 340-41 SeealsoRICHARD AXELROD, AXELROD: THE EVOLUTION OF COOPERATION(1984).

62 SeeWright, supranote 60.Seealso FOBERTWRIGHT, THE MORAL ANIMAL 327-44 (1994) [introduc-
ing the idea of evolutionary ethics].
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lished, norm-based commitments. If these core gatdi¢he profession can move in
the direction of non-zero status, the professionaiso be benefited.

Barbara Fredrickson offers a related perspectivargying that positive emotions -
such as joy, amusement and interest - are broaglehiy build social and intellec-
tual resource®® By contrast, negative emotions narrow and restrietsocial and
cognitive environment. This reasoning has importamdlications for the structure
of a job. To the extent that the job consists abzm situations, one can expect
the negative emotions - sadness, anxiety, and anfgeppervade the job. To the
extent the job is leavened with positive-sum ganumese can expect a positive
outcome. This research supports the non-zero steuchat Robert Wright per-
ceives in society more generally, and it also hitis the particular dilemma of the
legal job environment.

B The Adversary System as a Zero-Sum Game

The adversary process, which lies at the heati@fAmerican system of law, has
long been viewed as a classic zero-sum game:igatiibn, one side's gain often
moves in lockstep with the other side's loss. Lawge trained to be aggressive
and competitive precisely because they must wiritigation game. This training,
because it is fuelled by negative emotions, caa keurce of lawyer demoraliza-
tion, even if it fulfils a social function. One drlem with the adversarial paradigm,
according to leading lawyers like Sol Linowitz, tlgat “the single-minded drive
toward winning the competition ... will make thegsung lawyers not only less
useful citizens ... but also less good as lawyless sympathetic to other people's
troubles, and less valuable to their clieifsWhen the practice of law is tied up
with a large number of zero-sum games, it will proa predictable emotional
consequences for the practitioner, who will be ansgj angry and sad much of his
professional life. But the adversary model is enthed in the ethics of lafd.The
introduction of more non-zero-sum situations - égample, leaning in the direc-
tion of mediation rather than litigation - potetiiadecreases demoralization only
at the cost of our system of justice. By understapthe values of the adversary
system in terms of its zero-sum nature, we cansassgernatives that seek to sof-
ten competition with cooperation. Modificationsdor legal system must be justi-
fied both in terms of an individual's well-beingpdaof our system of justice.

% SeeFredricksonsupranote 8. Her research further suggests that sudtiygosmotions may hasten
physical recovery from potential health risks caligg fear and anxietyseealso Barbara Fredrickson &
Robert LevensonPositive Emotions Speeds Recovery from the CarsioNar Sequelae of Negative
Emotions 12 GOGNITION & EMOTION 191 (1998).

 SoL M. LINOWITZ, THE BETRAYED PROFESSION LAWYERING AT THE END OF THE TWENTIETH
CENTURY 107-08 (1994).

% The Code of Professional Responsibility has niperative canons, the most central of which reqaire
lawyer to preserve a client's secreBeeMODEL CODE OF PROFESSIONALRESPONSIBILITY CANON 4
(1980) require exercise independent professiordgdgment on behalf of a client, id. at Canon 5, and
represent a client “competently”, id. at Canoniid &zealously”, id. at Canon 7. These canons engbrac
the client centered, adversarial model of justice.
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C The Adversary System as a Social Good

Social psychology has analysed the adversary my$tem the standpoints of
fairness and satisfactidA.An accepted virtue of the common law, adversarial
system of justice is that it leaves more controthie parties (through their attor-
neys). The civil law, accusatory system, on thesotiand, places more control on
the judge (or other decision-maker). Since contraé a salutary psychological
effect®’ the adversary model is one expression of a satisfapolitical system. By
placing control in the individual over the state tidversary system reflects deeper
values of liberalism and even natural jusfitén this way, the lawyer has a central
role as a public servant, a preserver of the vahiesrent in our political structure,
even when he or she is seemingly only arguing fafient's self-interest’ And
since tr;(g days of Adam Smith, we have believed gbHtinterest serves the public
interest.

The psychological question is whether adversaaesbe competitive without being
pessimistic. The way adversariness is perceivelhwyers helps shape their char-
acter and encourages pessimistic behaviour. Andetdores competitiveness is
unnecessarily combative. The Canons of Ethics egiphdzealous” representa-
tion. But one can fairly ask, what does zealougsesgntation add to competent
representation?

This is not just a question of positive psycholodystice Sandra Day O'Connor
has asked why the profession envisions litigatisnnar’* The question is, can

lawyers serve the adversary system without gemgratinflict on a personal level?
Civility need not weaken the lawyer's commitmentte adversary system. In fact,
a growing number of law schools and law firms n@wognize the importance of
instilling civility and teaching team-building sll’® Under this vision, it may be

possible to retain the virtues of adversarinesgendiscarding some of its negative
dimensions.

% SeeThibaut et. al.supranote 9.Seealso ®CIAL SCIENCE INLAW (John Monahan & Lauren Walker
eds., 4 ed, 1998).

7 See Judith RodenDensity, Perceived Choice and Response to Conhielland Uncontrollable
Outcomes]2 J.EXPERIMENTAL SOC. PSYCHOL. 564, 576 (1976).

% SeeVerkuil, supranote 9, at 57-58.

% This is the proposition advocated by ProfessorgeSand Crosssupranote 5, at 1452; namely, that
preserving private interests serves the publicéste

" SeeADAM SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THEWEALTH OF NATIONS (1776)
[Smith’s invisible hand is the method whereby seférest is transformed into the public intereat§o
see AMARTYA SEN, DEVELOPMENT ASFREEDOM 255-57 (1999) [employing Smith’s invisible hand to
reconstruct economics on a freedom rather thaityutilodel].

"> SeeSandra Day O’ConnoRrofessionalism78 OR. L. REv. 385, 388 (1999). The “war” analogy is
deeply imbedded in the litigation world, where degd with other attorneys are described with terms
such as “attacked” and “shot down”.

2 SeeLinda Kulman,Redefining the American Lawyer: Ethics, Values &edsonal FulfillmentUS
NEwWS& WORLD RPT., Mar. 2, 1998, at 77.
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We suggest that controlling the intensity of nomzbehaviour, like curbing the
effects of pessimism in the earlier examples, @awmesas a coping technique with
positive health effects. Moreover, our initial déston of the litigation experience
emphasizes a largely limited, if not misleadinglitg. The zero-sum effects of the
adversary model, in terms of its “winner-take-affentality, usually occur where
cases are tried to judgment - a small minority afes’®> Where settlements occur,
both sides frequently have made wise choices thav dhem to claim victory.

Outside of litigation, non-zero expectations camy@n even greater role. As Dean
Clark has noted, most lawyers are not litigat8rsather they are specialists in
“normative ordering”> The notion of normative ordering suggests a rbé# fits
the lawyer-statesman ideal Dean Kronman seeksvigereWhen lawyers assume
these roles, cooperation challenges the virtueoofpetition. For example, Ronald
Gilson has argued that business lawyers - therdakkrs - can create value in such

a way as to eliminate the zero-sum problem altagéth

D Softening the Adversary Model Through “Cooperative”
Litigation
While we accept the social necessity for an advgrsaodel, with its zero-sum
implications, we also applaud efforts to separagetivo concepts when possible. It
has been proposed, for example, that the bendfitlsecadversary system can be
expanded without zero-sum consequences. If lingaitself can be avoided, or our
judge cantered system used in a back-up role ligw enay still retain control over
the outcome while increasing the probability of pekative solutions. Here the
work of Ronald Gilson and Robert Mnookin is instive.”” The authors propose,
and later test, the proposition that selectioraofylers for their ability to cooperate
allows clients to commit to “cooperative litigatiom situations where they would
not cooperate directly. By engaging in a pre-liigj game, and using techniques

3 In terms of federal court caseloads, jury triadsvrconstitute only 4.3 percent of criminal cases &%
percent of civil cases. This has led some to qoegtie “marginalizing” of the jury’s roléSeeWilliam
GlabersonJuries, Their Powers Under Siege, Find Their Ro&nB ErodedN. Y. TIMES, Mar. 2,
2001, at 1.

4 SeeClark, supranote 9, at 281 citing Leonard Bairl,Survey of the Relevance of Legal Training to
Law School Graduate®9 J.LEGAL EDUC. 264, 278 (1978) which find that less than 12 perof 969
lawyers who participated in a survey reported theye litigators. While many lawyers like to call
themselves litigators, those who regularly enter tourtroom and try cases to judgment are a small
subset, especially in large law firms, where tlaes are often too high to take cases to judgment.

"8 Clark,supranote 9, at 281.

6 SeeRonald Gibsonyalue Creation by Business Lawyers: Legal Skilld Asset Pricing94 YALE L.J.
239, 253-55 (1984) [labeling those lawyers “tratigaccost engineers”].

" SeeRonald Gilson & Robert Mnookimisputing Through Agents: Cooperation and ConfBetween
Lawyers in Litigation 94 GLUM. L. REv. 509 (1994); see also Rachel Croson & Robert Mimd@oes
Disputing Through Agents Enhance Cooperation? Expamtal Evidence26 J.LEGAL StuD. 331
(1997).
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from the prisoner's dilemma, the authors show thabsing lawyers with reputa-
tions for cooperation can produce positive litigatoutcomeg?

This research complements our theory of the cotigertawyer. We see a health
effect through cooperation because of its non-zeharacteristics; the Gil-
son/Mnookin hypothesis sees an economic effect.cbinebination of both effects
has significant social promise. The notion of caapen in a litigation context
reinforces our views on positive health effeéttf. the positive role of adversaries
can be expanded, benefits would occur for society the legal profession.

Finally, we note that the zero-sum dimension is thet whole story in litigation.
While the ends may often be zero-sum, the meanggemmpass non-zero dimen-
sions. Robert Wright raises the possibility of @arated" prisoner's dilemma where
the same players begin to cooperate as they leare about one anoth&.As
applied to the litigation context, iteration mighelp extend ideas of cooperation
into the adversary process, much as Gilson and kindwve sought to do. Some
techniques already exist. For example, standstjfteements between potential
litigants are used to permit settlement discussionsoceed on a cooperative basis,
without fear of having concessions used later goartroom. Similarly, mandatory
mediation provisions in contract disputes are dexigto free up the parties to
explore alternatives before litigation commenteFhese examples confirm that
cooperating within the normally competitive conrnaf the adversary system is an
ongoing and established practice. In sum, therenairgy ways that cooperation can
be incorporated into the adversary system so asifonize its zero-sum effects,
without jeopardizing the social values it serves.

Vi THE ROLE AND RESPONSIBILITY OF LAW SCHOOLS

Law schools are both a source of the problem anecassary part of the solution.
The Socratic teaching method - employed especialliarge, first-year classes -
cultivates and encourages adversarial thinkingrbghasizing zero-sum situations.
The students' adversarial skills are honed by wétiding questioning from scepti-
cal interrogators. In this respect, law school gedy differs from that of business
schools, where cooperative projects and thinkirg tae rule in leading MBA

program<’? Moreover, competition for grades, among a group s&lf selects law

for its pessimistic qualitie¥, adds to the challenges. A Harvard law studentezrgu

8 SeeGilson & Mnookin,supranote 77, at 513.

™ Gilson and Mnookin suggest that only certain lasgysill have reputations for cooperation. And that
is a good start. But ultimately all lawyers woulehiefit from such a reputation, since cooperatiokena
lawyers themselves happier and more succedsfuht 516. Litigators know better than any others the
virtue of cooperation against the backdrop of ditign.

8 SeeWRIGHT, supranote 60, at 342.

8 We are mindful that some settings, for exampledtiminal process, make the prospect of standstill
unlikely, but even there cooperation often achielvetter outcomes through plea bargains and other
negotiated arrangements.

8 For example, the Wharton School of the UniversityPennsylvania is known for its collaborative
research projects which reward cooperation by gaathie group level.

8 SeeSatterfield et al supranotes 34-35, and accompanying text.
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that grade competition makes for docile lawyersrate first year of law scho®i.
This makes the phenomenon of learned helples$nesdsvant to life at our law
schools. This relationship of success in classrgamiormance to the litigation
model is rarely explored or explained in legal edian. Yet the connections be-
tween the Socratic Method and the adversary systagnwell set the stage for the
kinds of difficulties law students’ later face asupg associates, as well as their
successes. We encourage further study into theoredaips among teaching style,
grading methods, and the pessimistic tendencitsio$tudents.

The connection between law teaching and the demahgsactice might be re-
vealed early in the first year, rather than assunseath an explanation may not
overcome embarrassing moments in the classroonit bah provide an objective
rationale for an experience that some now finchalieg precisely because it seems
unnecessary or even gratuit§figt the least, explaining that their education serv
certain social purposes gives students the illusibeontrol and also introduces
them to the demands they will face in practice.

The subject of positive psychology and lawyer uipiegss deserves exploration in
the academic setting. Offering law students a sefisghat the lawyer's life de-
mands can increase the feeling of control over teifessional live§! With this
background, both academic and career choices camade on a more intelligent
and emotionally satisfying basiIn fact, a survey of student strengths at thigesta
might have considerable value. Some students lzdets for litigation, for exam-
ple, while others lean in the direction of less foomtational forms of practice.
Some have signature strengths of valour and otiginathers of social intelligence
and fairnes&’ These strengths have a real world dimension: ¢oeyd be factored
into the career placement function at law schoolsrider to provide a better fit
between a first job and the talents of graduatingemts. Also, as indicated earlier,
they could help in task allocation at law firms,thbdo secure more satisfactory
assignments and to avoid the associate exodusalkalbeen occurring after a few
years in practice.

v SUMMARY AND NEXT STEPS

The pervasive disenchantment among lawyers andcdheomitant attrition rate
among law firms can be remedied. The solutions béllfound not by increasing
compensation or perks, but instead by using mohgatsée, but less tangible re-

8 SeeDocile Lawyerssupranote 14, for a good discussion of what the autteiebes the quest for
grades does to first year law students at Harvand School.

% Seediscussiorsupranote 23.

8 SeeLani Guinier et al.Becoming Gentlemen: Women’s Experiences at Onkdague Schooll43
U.PA.L. REV. 1 (1994).

8 SeeRodin,supranote 67.

% The N. Y. Bar Association Task Force Report leisksf to academic study. But it can also be usgd b
career planning officials to assist students inoslimg their first jobSeeN.Y. Bar Task Force Report,
supranote 1.

% Seesupranotes 58-59 and accompanying text.
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wards. This will require changes in law firm cuéurgreater emphasis on positive-
sum games and cooperation - as well as reformisre¢ tevels: individual, firm-
wide, and institutional. At the individual levebwyers must first recognize that
pessimism is maladaptive outside of work. Perhbapg then can learn to apply the
techniques of flexible optimism in their privateds. At the law firm level, those
members with the most power to effect change shaciively participate in creat-
ing more decision latitude for junior associatesth® least, partners should create
mentoring relationships with junior associat®3hey should also delegate respon-
sibilities and allocate tasks to junior associdbeg better speak to their signature
strengths, thereby providing more control and decisnaking power at an earlier
stage in their development.

Third, at the institutional level, bar associatichat foster and promote civility
among their members are on the right track. Judgescounsel who encourage
settlement and direct cases toward mediation magrde credit for dampening the
zero-sum nature of practice. The law schools alag an institutional role. They
are the entry point to the profession and help stibp system. By assisting new
lawyers to adapt to the demands of practice theybsrome agents for positive
change. The goal is clear if elusive: create a lpdpgically healthier profession
while honouring the essential role of lawyers asntlrepresentatives. These need
not be incompatible objectives.

The prospect of a profession that better understésdif is not utopian. Our pur-
pose has been to show that positive psychologyoféehniques that can be fitted
into existing programs. We suggest that by deangagessimism, increasing deci-
sion latitude, and leavening zero-sum games wittb@perative dimension, the
practice of law can become healthier and no leg§table. Admittedly, this is a
challenging agenda. But even if it cannot be fullglized, we have at least helped
answer the question wHawyers are unhappy and we have suggested why they
need not be in the future.

% The Task Force recommends mentoring of new agescia
Identified issue: As firms have grown, collegiglitas declined, especially among
attorneys of different levels of seniority andlifferent departments. In the pressure
to meet tight time deadlines or keep billable Isonithin budget, partners and
senior associates tend to exclude junior assacfeden key discussions, making
them feel as though they are not part of the t&dmase and other demands have
also led to an absence of mentors available tocages.

N.Y. Bar Task Force Repor’upranote 2, at 781-82.



