ETHICS - THE ADVERSARIAL
SYSTEM AND BUSINESS
PRACTICE

THE HONOURABLE JUSTICE GEOFFREY NETTLE

[This article is an edited version of a lecture deted in November 2004
to Melbourne University Juris Doctor students.akés as its starting point
the argument that the ethics of the adversariahlexystem ill accord with

the norms of society and that we should discand favour of the inquisi-

torial system. That view is contrasted with theosdhof thought which

takes the ethical superiority of the adversariasteyn as given and with
the idea that increasing commercialisation of thgdl profession may be
leading us away from the nobler traditions of tliwersarial systerh.

Most of the things that | write and say these dagsdirected more or less precisely
to issues defined by the parties. My role is sintplylecide which of two compet-
ing views of the facts or law is to be preferreg.a®d large the exercise consists of
applying everyday forensic techniques and estadgdigbgal principles to the task at
hand. It is seldom that | need venture into tha afeacademic analysis. It also adds
to the challenge of the occasion that it was suggetbat | speak to you on a matter
concerning legal ethics. It is a subject upon whigws tend to differ. | hope that
you will not think me presumptuous in expressinmme@f my own.

In 2003, Professor Bagaric of the Deakin Law Sclam Ms Penny Dimopoulos,
published a papéfin which they argued that the body of knowledgenbich we

" This article is based on a speech presenteaattiversity of Melbourne Law School on 3 November
2004.
* Court of Appeal, Victoria, Australia.

' Mirko Bagaric & Penny Dimopoulod,egal Ethics is (Just) Normal Ethics: Towards a €ant
System of Legal Ethic8(2) QUEENSLANDU.T.L.J.J., 367 (2003).
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conceive as legal ethics is so lacking in overrgagrchationale that it should be
thought of merely as a body of rules. That is haadhovel conception, however,
for when Sir Owen Dixon addressed the law studehthis great university more
than 50 years ago he began with the observatianvthan one speaks of legal
ethics you have in mind rather the habits and costof the profession than any
notions about honest dealing that you suppose pebeliar to the professidn.

Yet whereas Chief Justice Dixon spoke of legalostlas implicitly reflecting the

ethical standards of society, Bagaric's and Dimdgsiuthesis is in part that the
legal rules which we call ethics now so divergenfrthe norms of society that
society has lost or is losing faith in the legabfpssion. Bagaric and Dimopoulos
are not alone in their concern about the stateoofemnporary legal ethics. Other
commentators like Professor Kronmam the United States and Sir Daryl Daw$on
in this country have noted the increasing commbésaidon of legal practice and the
consequent adoption of business ethics to the sxciwf nobler traditions.

But in conceptual terms Bagaric and Dimopoulos #&ndnman and Sir Daryl
Dawson and their fellow thinkers are poles apalhte Bagaric and Dimopoulos
contention, which is grounded in what they termhadonistic act utilitarianism
analysis of societal norms, is that the adversasialem is ethically moribund, and
that it should be replaced with what they concdivebe the ethically superior
continental inquisitorial system; and that certafrthe impedimenta of the adver-
sarial system, like the cab-rank rule and profesgdiavork pro bono publico, would
be better done away with. Contrastingly, the KronfBawson school of thought
takes the ethical superiority of the adversariatem as given but laments that an
increasingly commercial and entrepreneurial apgraadhe practice of the system
has led to a decline in idealism and professiomalas crisis of morale, and growing
doubts about the capacity of a lawyer’s life toeoffulfilment to the person who
takes it up.

Thus here there appears to be something of a par&lisiness ethics — or the
ethics of profit maximisation - are surely the phgan of hedonistic act
utilitarianism. And yet while Bagaric and Dimoposilaontend that the legal
profession faces a crisis of credibility due toieththat ill accord to the dictates of
hedonistic act utilitarianism, the lament of theoKman/Dawson school of thought
is that the profession’s increasing preoccupatidh tausiness ethics leads us away
from noble traditions.

Of course in one sense the paradox is only appdrecause each group is to some
extent talking about different things. But in areatnd more fundamental sense the
paradox exists because each camp makes assumalionsthe adversary system
and the inquisitorial system which the other camgats as inherently flawed.
Bagaric and Dimopoulos are sufficiently persuaddd tlee intrinsic ethical
superiority of the inquisitorial system that thepuwid gladly abandon what others
conceive to be noble traditions of the adversajatem. The Kronman/Dawson

2 PROFESSIONALCONDUCT (Judge Woinarksi ed., 1965)
¥ ANTHONY T. KRONMAN, THE LOSTLAWYER — FAILING IDEALS OF THELEGAL PROFESSION(1993).
4 Daryl DawsonThe Legal Services Markét JOURNAL OF JUDICIAL ADMINISTRATION 147 (1995).
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school of thought is so concerned with the effedtsicreasing commercialisation
upon the adversarial system that they do not st@pmsider the fundamental ethics
of the system.

Which is more important? A logical starting poiot tonsideration of that question
is what it is about the inquisitorial system thatgBric and Dimpoulos regard as
morally superior to the adversarial system. Themss of it lies in what they call
the fundamental ethical precept of truth tellinge¥ argue that if an accused has in
fact committed the offence with which he or sheclgrged, there is no ethical
difference between the accused going into the witi®x and falsely swearing that
he or she is innocent, and the accused standitigeidock and pleading not guilty.
They contend that either way there is a breachefiundamental ethical precept of
truth telling and thus that to escape convictionabfalse denial of guilt is just as
morally reprehensible as escaping conviction bseféa¢stimony. Their shibboleth is
that it does no credit to our adversarial systerjua$prudence that it persists in a
specious distinction between positive lies and [Esille silence; it is they say
contrary to the norms or fundamental ethics of gheiety which the profession
exists to serve. They conclude that the continemtquisitorial system would
provide a better means of justice, because theejudther than the parties gathers
the evidence and questions the witnesses, andystens has as its object the
investigation of truth.

In relative terms that is a radical suggestion. fhaise of us who have grown up
with the adversarial system, its superiority is @ctdne of faith. Our creed is
encapsulated in the opening paragraph of Gleestnj@ihment inDoggett v The
Queen [which was a case about Longman and Crampton mgsnin trials for
sexual offences]:

In our system of criminal justice, a trial is coothd as a contest between
the prosecutor (almost always a representativageney of the executive
government) and the accused (almost always aniéhdil citizen). In the
case of a trial by jury for an indictable offentd®s presiding judge takes no
part in the investigation of the alleged crimejrothe framing of the charge
or charges, or in the calling of the evidence. \¥htie accused is repre-
sented by counsel, the judge's interventions inptiogress of the case are
normally minimal. The prosecution and the defeftgethe form in which
the indictment is framed, and by the manner in Whieir respective cases
are conducted, define the issues which are prasémtde jury for consid-
eration. Those include not only the ultimate issageto whether the prose-
cution has established beyond reasonable doubadtesed's guilt of the
offence or offences alleged, but also the subsidgsues which, subject to
any directions from the trial judge, are said taéevant to the determina-
tion of the ultimate issue. Such a system, sometidescribed as adversar-
ial, reflects values that respect both the autonahyparties to the trial
process and the impartiality of the judge and ji¥y emphasis)

® Doggett v. The Queef001] 208 CLR 343, 346 (High Court of Australi@®).
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But that said, the relative advantages and disddgan of the adversarial system
have of late received a good deal of attentiorhia tountry, and not all of it has
been favourable. Furthermore, while in the pasttrabshe criticism of the system
has come from people who know a good deal aboutdghe&ent of the law but not
much about its practice, in recent times some ef dliticism has come from
sounder sources. Thus, speaking at th® Afinual AIJA Conference in August
1999° Sir Anthony Mason said that it was no exaggeratimrsay that there has
been an erosion of faith in the virtues of advéasqustice as exemplified in the
system of court adjudication and that the principsison why the European
inquisitorial system has attractions for some @gibf the adversarial system is that
control lies more in the hands of the judges, aechhse European courts are said
to have as their object the investigation of trtk. has already been noticed, the
function of the courts in adversarial systems istagursue truth, but to decide on
the cases presented by the parties. Sir Anthonythesfore of the view that the
inquisitorial system is probably rather more susfidshan the adversarial system
in finding out the truth.

The author and some time academic, Mr Evan Whitdealt with the subject more
flamboyantly in his 1998 Murdoch Law School AddrésAccording to Mr
Whitton’s version of legal history the existencetbé adversarial system is the
result of a tiny cartel of lawyers and amateur pglgvho were mainly interested in
money and status, effectively deciding in th& t8ntury that truth does not matter.
And, he said, in the 1Bcentury the same cartel, of whom he describes ISting
Lord Mansfield” as a member, turned the law intgaane by inventing a truth-
obscuring adversary system: giving lawyers corfadivil and criminal trials and
concocting a series of truth-defeating rules foraaaling relevant evidence.

There is some difficulty in identifying the eventhich Mr Whitton thus described.
There is mention of an unidentified occasion in 8imber 1215, obviously not
Magna Carta, which may have been the decisionwttd.ateran Council to forbid
clergy from performing any religious ceremonies donnection with ordeals.
Apparently that created a need for a new form iaf aind eventually that led to
imposition of jury trial in criminal cases by théafute of Westminster of 1275. But
it was hardly the work of the lawyers. Pope Innadéinwas responsible for the
decisions of the Council and the imposition of jurial was the response of
executive government to the consequent loss ofipudanfidence in the trial
systenf Mr Whitton's references to “the lying Lord Mandflé and the 18
century are equally problematic. Conventional wisdbas it that it was the
judgment of Vaughan CJ in Bushels Case in fafat defined the position and
duties of the jury substantially as we now undetthem. And so far as | have
been able to ascertain, the only significant cbation of Lord Mansfield to the
jurisprudence of adversarial procedure was to hold 757 that equity would

® The Future of Adversarial Justic7" Annual AIJA Conference, Adelaide 7 August 1999

7 Evan Whitton,Justice or Money? How to Save the Law from ConteMpRDOCH U.E.J.L,5(4)
(1998).

® PLUCKNETT. THEODORE A CONCISEHISTORY OF THECOMMON LAW 110-119(3d ed. 1940).

° Id. at 124.
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relieve against unjust verdicts of juries by givegew trial and that common law
courts felt bound to follow their ledd.Today the justice of that decision seems
obvious! and by the standards of the day it was inspiretly e lawyers are
blamed for what happened in the™B8entury is also something of a mystery.
Counsel was allowed in trials for treason by theuse 7 William 11l ¢ 3 of 1695,
but it was not until the nineteenth century in 183t counsel was allowed in cases
of felony: 6 & 7 William IV c.114"

However that may be, Mr Whitton’s thesis was tha tesult and perhaps the
intention of the adversarial system is that hardkimg senior members of the cartel
can make a lot of money at the Bar before retittthe status and relative sloth of
life as an untrained judge, while 80% of known @asi criminals get off, and one
percent of prisoners are innocent. At first blusét tsounds impressive. But like Mr
Whitton’s version of legal history there is som#idillty in identifying the facts on
which it is based. | desist from comment upon tteueacy of Mr Whitton’s views
upon the relative sloth of life on the bench. Bontrary to the idea that the
adversarial system results in 80% of known ser@iminals going free, the latest
published figures in Victoria are that of the cmli matters presented for trial in
the Supreme Court and County Court, 68.1% reswdtpiea of guilty before trial, a
further 5.7% result in a plea of guilty at trialda60.7% of contested trials result in
conviction. Consequently, the guilty outcome aseacentage of total cases in
Victoria is 86.6% and the acquittal outcome as i@grgage of total cases is only
8.4%2 Those results are matched across the country008-3 more than 80% of
defendants in higher criminal courts across Australere proven guilty (ie.
pleaded guilty or were declared guilty at trialflamly 6% were acquittetf. There

is reason to think that those results are roughmylar to the rates of conviction
achieved in the continental jurisdictions.

A more serious contribution to the adversarial eystiebate is to be found in the
commentary on Mr Whitton’s paper which was deligerey M. Hean-Marc
Baissus, the former President of Peronne Tribun@rahd Instanc& He offered
that the modern common law and continental proelare both “adversarial”, in
the sense that a liberal judicial process is basedhe opposition of contending
parties, be it in civil or penal matters; with tldvious consequence that the
position of the judge, in both systems, remaing tiaan independent arbitrator.
Furthermore, whereas Mr Whitton castigated the mdwial system as one which is
“truth obscuring”, M.Baissus said:

As seen from the continental side of the Charowd, does not necessarily
subscribe to this appreciation. On the contravypuild tend to consider that
truth can only be obtained through the organisatiba confrontation of

0 Bright v. Eynon, (1757) 1 Burr 390, 393-4 (ERgp. 1757)

™ Reg. v. West Sussex Quarter Session, Ex parteridimd Maud Johnson Trust Ltd, [1974] 1 QB 24,
35.

2 Other than to argue points of law.

3 PUBLIC PROSECUTIONSANNUAL REPORT, APPENDIXA, 21(2003).

14 AUSTRALIAN BUREAU OFSTATISTICS, AUSTRALIAN HIGHER CRIMINAL COURTS(1998).

5 Jean-Marc BaissuLommon v Continental: A Reaction to Mr Evan Whigat998 Murdoch Law
School Addres§ MURDOCHU.E.J.L(1998).
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positions in the legal arena. There is no bettey tlian putting the parties
in a position to state their argument as fully lasytwish. So the essential
rule of the ‘game’ is the same in both common-lawl &ivil-law proce-
dures.

G.L. Certoma of the Sydney Law School expressedlaindeas in an article
published in théustralian Law Journabome years befor€ He wrote that:

Both systems have advantages and both have defemtgver, in general,
the accusatorial system seems to be more sensitihe liberty of the citi-

zen whilst the inquisitorial system places more leasiis on ensuring the
punishment of a guilty party. It is clear that alpes pursuit of the inquisi-
torial approach would erode the freedom of thezeiti It is the delicate
balance between discovery of the facts at any awvsthe one hand, and
considerations for basic and fundamental rightthefcitizen on the other,
that explains why a pure inquisitorial or accusatosystem is not to be
found.

Still it cannot be denied that there is substancgome of Mr Whitton'’s criticisms
of the truth obscuring qualities of the adversasiatem. As Professor David Luban
demonstrated in a remarkable essay on adversahiak epublished in 1999, a
number of features of the adversarial system ifaliion are indeed calculated to
achieve the suppression of significant aspecth®truth. Quite apart from such of
the rules and procedures of the system as arecitlyplaimed at exclusion of
aspects of the truth, particularly the rules ofdewice, the system as such makes
little allowance for inequalities of skill among \axtates; the compressed time—
frame of a trial; the prejudices and frailties ofiges; tactical manipulation by
lawyers; and burden of proof rules that in someueiistances bear no relation to
reasonable epistemology.

Moreover and more importantly for present purpoass?rofessor Luban illustrated
in his essay, the adversarial system of litigatimplies a vision of legal ethics
which combines extreme partisanship with moral aoceuntability (a
phenomenon which he termed “non-accountable pasdigp”). It means that the
system requires an advocate to advance his oflibats partisan interests with the
maximum zeal permitted by law and it insists thaz¢ ®dvocate is not morally
responsible for the ends pursued by the clienth@means of pursuing those ends,
provided that both means and ends are lalffahd that, said Luban, is profoundly
troubling as a moral ideal governing lawyers’ bébax In Macaulay’s words it
implies that an advocate with a wig on his head afénd round his neck will do

% G L CertomaThe Accusatory System v. The Inquisitorial Systeracedural Truth v. Fact?56
AUSTRALIAN L.J.288 (1982).

' David Luban,TwentyTheses on Adversarial Ethic) BEYOND THE ADVERSARIAL SYSTEM 140
(Helen Stacy & Michael Lavarch ed., 1999).

'8 Cf. Munster v. Lamb, (1883) 11 QBD 588, 603 (Eng. C1883).

¥ THOMAS B. MACAULAY , THE HISTORY OFENGLAND FROM THE ACCESSION ORJAMES THE SECOND
(1861).
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for a guinea what he would otherwise think it widkand infamous to do for
empire.

Hein K6tz, Dean of the Bucerius Law School in Germany, Watten to similar
effect:

Can it be right to allow or even require a lawi@arm his client for effec-
tive perjury? ...It is all very well to say that cremgsamination is, in the
words of John Wigmore, “the greatest legal engivner énvented for the
discovery of truth” and that it is a most effectimeapon to test dishonest
witnesses and ferret out the truth. But isn’t Weapon equally lethal to he-
roes and villains? There is no doubt that all pdocal systems aim at an
intelligent inquiry into all the practically avalite evidence in order to as-
certain, as near as may be, the truth about the. fBat suppose a business
man were to decide whether or not to build a neamtplWould he think of
obtaining the needed information by subjecting infermants to the ex-
perience of standing as a witness at a commonrial? is there no more
business-like method to unearth the relevant f&tts?

Evidently, these ideas accord with Bagaric’'s anch@joulos’ thesis that the ethics
of the adversarial system deviate substantiallynfreveryday morality; that
ethically there is no difference between a deniajwlt and a claim of innocence;
and that judged by the standards of society théndi®n is casuistry. They
challenge us to consider whether the adversargésywhich we have for so long
accepted as superior may indeed be ethically éeticin critical respects. Why
should an accused man or woman have the right iy deilt and through their
advocate do all short of telling overt lies to déstit the Crown case, even when it
is true? Why should a defendant to civil proceesimpo has wronged the plaintiff
be permitted to escape liability by similar means?

But if | may say so with respect, it is not as igintforward as Bagaric and
Dimopoulos would have it. Ethically a denial of ly@iannot be equated to a false
averment of innocence unless there is an ethickdatlon to admit guilt. And
while the precepts of the major religious codes thderpin our legal system are
strongly inclined to the rectitude of confessing'srtransgressiorfs,as a society
we are inclined to recoil from the suggestion thiatare bound to secular authority
by obligations of that kind. In our society it goedthout saying that until and
unless Parliament intervenes in a given case, we the right to remain silent.

So to say of course does not answer the questiavhether it is ethical to adopt
that stance. While it may be convenient, and whilany of us may think it
desirable, the convenience and popularity of thletiio silence does not necessarily
mean that it is ethical. How then is one to juddeether it is ethical?

As a stand alone proposition it probably requiresgneat leap of faith to be
convinced that the maintenance of personal freeidathical. But for some it may

2 Hein Kétz, Civil Justice Systems in Europe and the UnitedeSta8 DUKE J.COMP. & INT'L L. 61-78
(2003).
2 It is a recurrent theme throughout the Old an&/ Nlestaments.
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prove more difficult to accept that it is ethical put the maintenance of personal
freedom above the social utility of detecting amhwcting criminals. And for
others it may present as obviously unethical tHatge corporation responsible for
wide ranging pollution or disease can escape liglly employing the best legal
resources money can buy to destroy the case peeksdnt plaintiffs by a
significantly less well funded and less talentaghldeam.

Is it really ethical so to value the freedom of ihaividual that we will tolerate that

the guilty as well as the innocent may stand mutenwcharged? Is it ethical that
those who are guilty of crime or delict may eschability by attacking the case

against them? Or are we as a society ethically ddoaoiriorgo personal freedoms, at
least to the extent of answering allegations, lier henefit of the society of which

we are part.

These questions are intractable. Many have essaged, and others will continue
to do so; and | dare say without much consensus. artswers which each of us
would give to them are likely to depend as muchrupor perspective as upon our
moral suasion. For those who are the victims gheriit may appear iniquitous that
an accused can cause his victim to be subjectatietdurther torment of trial
without exposing himself even to interrogation. Hoet of case that comes readily
to mind is one of a serious sexual offence. Fosehdtke investigating police, who
know of the past misdeeds of a recidivist and thdoubted effect that their
revelation would have upon the minds of the jurysisometimes beyond rational
comprehension that evidence apparently so relesamtbe kept from public view.
On the other hand, for those who are charged wittrime of which they are
innocent, but in respect of which all the evideseems to point against them, the
right to silence may appear as the very least texpected of a tolerant and humane
society. As Professor Luban put it:

Liberal political thought argues that the stsifgower to punish will often be
abused, particularly given the drastic imbalanc@amwer and resources be-
tween the state and the accused. Historical experias well as political the-
ory teaches us that even in liberal and democregjones, power-holders are
tempted to use the criminal law against their ogpds, and police will in-
vade rights in the name of crime control. In adudfiof course, criminal
cases alone place the defendant’s physical libergopardy. The traditional
remedy is not just protecting but over-protectihg tights of the accused
(safeguarding the individual's rights when the #tref abuse is remote or
fanciful as thoroughly as when it is very real)eTiion-accountable advocate,
whose devotion to the client is at a maximum relgasdof the case or the de-
fendant, serves as the keystone in the arch ofmregections. Hence Lord
Brougham'’s often-quoted rhetoric seems uniquely@piate in the context
of criminal defence. ‘An advocate... knows but onesparin all the world,
and that person is his client. To save that clisnall means and expedients,
and at all hazards and costs to other persons,aamohgst them, to himself,
is his first and only duty.
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When it comes to civil litigation the problems aeen more intractable; for self
evidently our concerns about the possibility of dteise of state power are seldom
a relevant consideration in civil proceedings. Agai quote Professor Lubah:

In most private litigation, liberal concerns abthg abuse of state power are
absent, and thus the criminal defender’s justificafor non-accountable par-
tisanship disappears. Sometimes, of course, stigiecees are parties in pri-
vate litigation, and when that occurs, some of ltheral concerns under-
girding the criminal defender’s role remain. Indbecases, however, the state
agency is more like a private corporation than elder of the police power.
Perhaps this analogy suggests liberal concernst &mid-and-Goliath liti-
gation between large corporations and individugddnts; and perhaps in
these matchups echoes of the criminal defendetés gan be heard. But
without the state’s power to punish and stigmatiséected in the criminal
process, the keen edge of the liberal argument vafpootecting rights
through non-accountable partisanship is bluntedsTome other defence of
adversarial ethics must be found, or else the tha&oould be abandoned.

| add that, while we are naturally inclined to thifirst in terms of criminal
litigation, the ethical problems to which civilifiation give rise are apt to be just as
significant as those in criminal proceedings. InriAA997 the Australian Law
Reform Commission published an Issues Paper onfateral civil litigation
systen?® in which it was suggested that, although the athionduct of lawyers is
governed as much by duties to the ctuas by duties to the cli¢nif and that duties
to the court are meant to take precedence ovezdtdithe client, the effects of the
adversary system have been that in practice theets of the client are frequently
given greater weight or at least that duties tocth@t may be interpreted narrowly
SO as not to restrict a lawyer's ability to presenat best possible case for their
client. Examples given included the distinctions ickih are made between
fabricating evidence and not disclosing evidente deliberate suppression of
relevant but unfavourable evidence; the selectivesgntation of part of the
evidence; the promotion of biased expert evidetieunwarranted failure to admit
the truth of the facts asserted by the oppositibe; use of cross-examination to
suggest the falsehood of a matter known to be &g the use of tactical attacks on

2 |ubam,supranote 17, at 124-43.

2 AUSTRALIAN LAW REFORM COMMISSION, REVIEW OF THE ADVERSARIAL SYSTEM OF LITIGATION:
RETHINKING THE FEDERAL CIVIL LITIGATION SYSTEM, ISSUESPAPERNO 20, APRIL 1997.

24 Covering matters such as honesty — not knowinglgleading the court, or assisting clients to
commit an illegal act; and fairness — not pursuingdless cases, or causing unreasonable expense or
delay, not making unsupported allegations

% Duties to the client are concerned with the nieedct always in the best interests of the clighey
include duties of loyalty, confidentiality, compete and to inform, advise and obey.
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the credibility of withesses to suggest that thin@gs cannot be believed on oath,
even though their evidence is known to be ffue.

What then if anything | am able to offer you on theestion of whether we would
be better served by an inquisitorial system. Régobt | suspect not much that you
will not have thought about already and certaintyhing that is original. But for

whatever they may be worth | offer you these thasigh

«  First, to adopt and adapt the words of GleesonndHayne
JinR v Carrolf’ [the double jeopardy case], history has
taught us that whatever system of jurisprudeneelipted, a
criminal trial is an accusatorial process in which power of
the state is deployed against an individual acco$adcrime
and thus that the rules by which our criminal sriate con-
ducted should reflect a concern that the resowtte state
as prosecutor are much greater than those of divddnal
accuszgd and that the consequences of convictioreayese-
rious:

e Secondly, so far as | am aware, no other systguorispru-
dence in the western world, be it inquisitoriabtinerwise,
conceives of the accused as having a moral oratthitiga-
tion to confess guilt. In France, the presumptibimoocence
is enshrined in the Code Civil and the accusedtiied to
remain silent and refuse to answer questfdighy should
we be any different?

«  Thirdly, and to borrow from the ideas of Profesdolowicz’
concerning civil litigation:

% AUSTRALIAN LAW REFORMCOMMISSION, supranote 23, ch 11.

# R v. Carroll(2002) 213 CLR 635, 643 (High Court of Australi@02).

% See, further: The Hon. Justice Vincerdtiman Rights and the Criminal LawPresented as the14
Sir Leo Cussen Memorial Lecture, 16 October 2003.

2 Antoine J Bullier Evidence in French Criminal Procedur& Short Note26(8) BRIEF 12 (1999).

% J A Jolowicz,Adversarial and Inquisitorial Models of Civil Prodere, 52 NTERNATIONAL.C.L.Q.
281-295 (2003).
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If parties to a dispute are to be persuaded to gubm
the non-violent dispute settlement process of atcuit
not reasonable to suppose that such a procesgron
the more acceptable the more it is constructed $o a
allow each party to fight his own corner so thateffect
the court becomes a non violent substitute for the
duelling ground? The parties present their respecti
cases to the judge or judge and jury, who actkasdaof
referee or umpire and decide which of them hasezhrr
the day.

A procedure that uses the common law type of &isah
distinct and separate episode in the proceedinghiea
great advantage that it effectively ensures theraatic
observance of the basics of procedural justice — of
paramount importance to the success of a dispute
resolution process, for the purposes of which, what
really matters is that that at the end of the tlag parties
— and especially the losing party — shall feel thay
have had a fair hearing.

e Fourthly, and whatever the short comings of theceshrial
system, there is a lot about inquisitorial systéimas is
probably not much better and a fair amount thatgeod
deal worse than what we have alredtiyn any event, when
it comes to civil litigation, as opposed to crinlipeoceed-
ings, the principal continental systems decidesasethe
basis of the cases presented to them by the pantiek like
we do. A German court, for example, attempts td firat it
“believes to be true having regard to the evidgniaeed be-
fore it by the parties®? French courts too are limited to de-
ciding the case based on the factual matters pasire by
the parties? Indeed it has been said that on paper the two
systems [of common law and continental law] whepliag
to civil rather than criminal proceedings look rekably
similar>*

¢ Finally, and most importantly, in the words of 8imthony

31 See the Hon. Justice SackvilRgforming the Civil Justice Systeim Stacy and Lavarch (ed3gyond
the Adversarial System999, 34 esp at 46-50; The Hon. Justice Sheppae]ssue of the Inquisitorial
System of Justic81 AUSTRALIAN JOURNAL OF FORENSICSCIENCES19-28 (1999)

%2 Kétz, supranote 20, at 67.

¥ Jolowicz,supranote 30, at 176.

% Garry Downes, QCThe Movement Away from Oral Evidence: How WilisTAffect Advocatesih
EDUCATING LAWYERS FOR A LESS ADVERSARIAL SYSTEM/7 (Charles Sampford, Sophie Blencowe, &
Suzanne Condlin eds, 1999).
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Mason®®

It would be a grave mistake to assume that transptathe
European model to Australian soil would necessaeiult in a
performance by that model uninfluenced by our trawis, our
culture and our expectations of litigation.

The adversarial system of justice is grounded intmaditions and culturé® As a
society we expect, nay, demand procedural fairoésan order that continental
lawyers are only beginning to comprehéhdVe have been doing so more or less
since the barons sat down with the King at Runnyam@&tie ethics of “truth telling”
notwithstanding, that is unlikely to change.

What then of the lament of the Kronman/Dawson sthafothought that the
profession’s increasing preoccupation with busire@hgs is leading us away from
the nobler traditions that once were the hallmdrthe adversarial system.

Some years ago, Mr Justice Brooking wrote in higjoent inFry v Oddy® of the
increasing commercialisation of the law in thesente

...the last half century has seen a transformatidhdmractice of solicitors.
The mega-firm will be courted as the prospectiveate of a block of floors
in the latest skyscraper. The wasted space oftthera- a form of con-
spicuous consumption - emphasises by way of adeengnt the firm's
standing and success. Sponsorships will be used. didique forms of ad-
vertising are commonplace: in newspapers and jésjroa television; by
public relations exercises; even by the "shoppeke offering one free
will. Discounts are in terms offered by some firamsa variety of products.
Old Gradman wrote everything by hand. Now the peslteen replaced by
the word processor, if not by voice recognitiontsafe. The new technol-
ogy is used both for communication and for the rgan@ent of information
and activities. With technological change, no Idiga could now prosper
without its computer on every desk, its giant plkofbers (themselves a
source of revenue), its computer notebooks, itsiaghines and answering
machines, its mobile telephones and pagers, itatdio equipment, its
video conferencing facilities. Its library will He a considerable extent in
electronic format. Its drafting will be done withet aid of artificial intelli-
gence. Its requirements in terms of human resowrlesange from cater-
ers to librarians. Outsourcing may be used. Tha fiill need a managing
partner or general manager or office manager ty ¢the cares of the prac-
tice. It may be so large that some partners hdadbyw one another. A ser-
vice entity will provide services to the practice aaprofit. It will have

% The Future of Adversarial Justicg7" Annual AIJA conference, Adelaide 7 August 1999.

% seethe incisive comments of Brian Apeski@pmment: The ALRC'’s Issues Paper of the Federal
Civil Litigation System8 RUBLIC L. REV. 139 (1997).

% Seefurther RACHEL S. TAYLOR, A TALE OF TWO SYSTEMSINTERNATIONAL JUSTICE GLOBAL POLICY
FORUM, 23JuLY 2004.

% Fry v. Oddy, [1999] 1 VR 557 (Supreme Court ottdria, 1999).
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complicated financing arrangements with its bargaet others. It will train
its staff by means of continuing professional degelent courses or semi-
nars. It will make provision for the supply of fldrarrangements and potted
palms. Its staff will be legion; many of them wllave quotas to meet and
will charge their time in small units. Charge rapes unit of time will be
determined for the various categories of employak tae productivity of
employees will be monitored. It has been said bgal partnerships use
"leverage through people”, and that the large Aliaim firms do this more
than the smaller ones, having 5.5 fee earnersdb pdncipal: Stein and
Stein, Legal Practice in the 90s, p.4. Competitidhbe a major considera-
tion in relation to pricing. Partners and seniaffstnay be headhunted ruth-
lessly. Clients may be poach&d.

That description of current day practice could hak# thought of as flattering. In
its detall it is accurate to a fault. Yet in itsality the effect is to present the
profession as a group of self seeking individuat® ymore than ever before, have
as their only or principal interest the generatidmrofits out of the misfortunes of
others. Are these really the ethics of the conteanydegal profession?

Certainly, there are now a significant number afcpitioners who would say that
those are and should be the ethics of the professitey reject the idea that there
is anything wrong with increasing commercialisatadriegal practice. To them it is
axiomatic that what is good for business is goadHe country. And they view the
law as business. Nor are they alone in that respeese days governments of most
political persuasions are convinced of the invidigbof market forces. As Sir
Daryl Dawson remarked in his article on the Legaihvi#es Market, those who
would direct the future of the legal profession éndlveir eyes firmly fixed on the
market place. They want to increase the forcestwtiie market can bring to bear
upon the practice of the law. Their view is thatrejonot less, competition is
needed and competition necessarily involves an asiplupon the material rewards
that success can brifld.

Yet for others in the profession it seems thatahgrsomething very unsatisfactory
about a professional ethic that puts money fireeyTremain of the view, long held
by most, that the aim of the professions in genara of the legal profession in
particular is to provide a quality service. And pigs what is said by governments
and others about the efficiency of the market pkawg competition, most members
of the community, if asked, would likely also beaginion that there is something
very unsatisfactory about legal ethics that put eydiirst.

Why is it so? Why do members of the profession avembers of the broader
community perceive as unsatisfactory the dominamoe accorded to business
principles in some areas of the practice? Why ghoat the law be regarded as like
any other business? Why should not lawyers beleshtdnd indeed expected to

* Fry v. Oddy, [1999] 1 VR 557, 567 (Supreme Caiir¥ictoria, 1999)
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seek to maximise their profits just like any otbesinessmen? What if any ethical
impediment stands in the way of it?

In the article to which | referred at the outsetofBssor Bagaric and Ms.

Dimopoulos posed and answered those questionsnis that there are no ethical
considerations which should prevent the professictimg in a purely mercantile

manner. As already observed, it is one of the termdttheir thesis that our

willingness to act other than for profit is sogjatlounter-productive. According to

them it results in the half-hearted and inadegpateision of assistance to those
who are in need, whereas if the profession didonotide its assistance in that way
governments would be obliged to provide serviceg Hre adequate. Thus they
argue that the pursuit of business principles isaesh in the interests of society as
in the interests of the lawyers themselves.

| for one, however, do not find that analysis cowing. | doubt very much that
governments could ever fund an adequate replacefimetite work which is daily
performed pro bono and, even if they could, andewelling to do so, | am unable
to accept that the ethics of business is wholltesuio the practice of the law and of
unqualified benefit to the public.

When Justice Michael Kirby essayed similar questiaina Forum on Ethical Issues
held at the St James Ethics Centre in July 1996skd the words of Chief Justice
Rehnquist of the United States Supreme Court ttagxthe nature of the problem:

Adam Smith, of course, would be pleased with adise developments.
There is nothing like market capitalism to bringeomic efficiency to any
operation. But in the past the idea of a professwas subtly different, in
both self-congratulatory respects, and in otheremionportant respects,
from that of a business. There was a personalioefdtip built up among
lawyers in the same firm which meant that incomedpcing ability,
though a very important factor, was not the soksan which the status of
a partner depended. It also meant that betweentgliand law firms with
whom the client had a long-term relationship, thees an element of trust
and understanding which may be diminishing toddients regarded law-
yers as supplying a sort of service different indkfrom that supplied by
their vendor of office supplies or raw materialsit B the law firm simply
counts the number of hours spent and sends aobithéit amount, perhaps
there isn't a great difference between the law fiomthe one hand, and the
office supply vendor who simply counts the numbgpencils furnished
and sends a bill for that amount, on the otHér.”

“° Dawsonsupranote 4, at 152.

“ The Hon. Justice Kirby,.egal Professional Ethics in Times of Chan§erum on Ethical Issues,
Sydney 23 July 1996, at .5, citing W H Rehnquistpfarks of the Chief Justice, Catholic University
School of Law Commencement, 25 May 1996 at 4.
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Justice Kirby went on in his own words to point there have been concerns about
the increasing commercialisation of legal pracfmemore than a century and that
in each generation they have been expressed is termarkably similar to those of
the current debate. His Honour counselled toodhatneeds to avoid nostalgia and
exaggeration and that some change is inevitablesarm perhaps is even for the
better. Yet the point of his address was that snéesulture of loyalty and self-
respect can be restored, the mercantile valuegluess self-interest may in the end
come to destroy the ethos of firm loyalty and dligyyalty that has existed until
now. His Honour concluded that we are unlikely éstore the culture of loyalty
and self-respect so long as we maintain a purep@uic view of the law. Rather,
he urged, we must maintain our idealism. We musticoe to prize the nobility of
the search for individual justice. We must regasdtlze reason for practice the
essential dignity of each human being and the wigakssity of providing the law’'s
protection. And we must be prepared to make thés safr sacrifices that others
before us have made.

Surely Justice Kirby was correct. Self evidentlje tlaw is not just another
business. It is a noble profession - and with dbility comes a large measure of
responsibility. As Lord Maugham put it, lawyers &he custodians of civilisation
and there can be no higher or nobler duty than tRathaps in these days of
competition principles and time costing that soualisfashioned and high-flown,
if not misconceived. But in truth it is the esseiwédhe matter. The law exists to
maintain social order and thereby to serve sociEtgse who are called to practise
the law are called to serve the law and thus spciEteir role as custodians of
civilisation is informed by the ethic of public sare. Ethically they are bound to
put public interest before selfish interests, wheetwo conflict. In words which
were recently spoken by a great Australian of agrottoble profession, it is a duty
to be embraced:; not a job to be endtffed.

Consequently, it is neither inaccurate nor an egeggn to say of those who are in
it just for money that they are there for the wraagson. Nor is it surprising that
they should from to time experience some dissatiisfia about their position. One
of my brother judges put his finger on the poinaateremony for the admission of
barristers and solicitors not long atjdHe told the applicants that just as there is not
much point in studying medicine unless you arer@gied in healing the sick there
is not much point in qualifying as a lawyer unlggsi are interested in justice.
Justice Kirby also made the point in the addresthatSt James Ethics centre to
which | referred a little earlier: a purely econeror mercantile view of the law is
indifferent to the nobility of the search for in@lual justice, the essential dignity of
each human being and the vital necessity of progithe law’s protection to all.

No doubt when one is in practice, particularly piccas a solicitor, it is sometimes
very difficult to put precepts of that kind intogatice. For those who are in practice

“2 Lt. Gen. P. J. Cosgrove, AC, MC at an addreddétbourne on 21 October 2004.
4 Callaway, J.A., upon the occasion of applicatifmsadmission to practise as a barrister and isofic
31 March 2003.
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on their own account there is often neither time nesources to do so. Staff must
be paid, rent must be found and mouths must beVi#ten one is employed by

another, there are budgets to be met and, if theyat met, other candidates wait
in line who are anxious for a chance to meet tHeig.a lot to ask of a practitioner,

particularly a young practitioner that he or shé potions of justice and fairness
before the pull of self interest. It is more thanaisked of some others who call
themselves professionals and certainly more thaxpected of others who are not
professionals. Why should you as a lawyer be ergettt do more?

Sir Owen Dixon once gave an answer, in anotherestnivhich | think to be
convincing:

Experience has shown in every age that a professionot proceed with-
out high professional standards. Special knowladgdways suspected by
those who do not share it. Unless high standardemduct are maintained
by those who pursue a profession requiring greiit lsggotten of special

knowledge, the trust and confidence of the very rmomty that is to be

served is lost and thus the function itself of phefession is frustratetf.

In conclusion, however, may | be permitted to dast tit strikes me those who
graduate from the Melbourne JD program are in maays representative of what
is admirable about the increasingly mercantile faicthe practice of the law. Each
of you has been selected after experience in athées of life - many of you are
from business — and | dare say that each of yourfsae considerable sacrifices to
come here and to stay here and succeed. Your erperis such that you are also
likely to have assessed that sacrifice in advafig®ar commitment to the course
and concluded as the basis of your commitment that sacrifice would be
outweighed by the benefits to be derived. For thofeyou who made that
assessment in terms of a commitment to the lawedlrsay nothing more.

For those of you who made the assessment in tefrfirsaacial return, the position
may be different. The idea of a professional ettt puts public service before self
interest might not seem appealing. At least | catt understand why that would be
so. Not for you the luxury afforded to me and thess of my era of study of the
law as an undergraduate with all which that affdrde

But even allowing for those differences, principftay the same. So, if money be
your primary motivation, this may not be for you. €durse you would not be the

only member of the profession for whom financiakaed is the primary concern,

and you might turn out to be one of those of thatdset who make a financial

success of it. But it is to be doubted that thekenauch of a contribution to the

profession as such, or whether the ethical quslitidich you must have in order to
have come this far, would allow you much to enjoy i

4 JESTINGPILATE AND OTHER PAPERS ANDADDRESSES(Judge Woinarski ed., 1965).



