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[As the World Trade Organization approaches itsytear anniversary, the
long-discussed issue of linking the right to tradth the enforcement of cer-
tain labour standards continues to persist. Howetleg discourse on the is-
sue has hit a stalemate of late. In the hope ofaoweing the stalemate and
moving toward effective solutions on the issues faiper explains and ex-
amines four types of “conceptual differentiatiortat currently underpin a
significant portion of the labour linkage discourdéhe “conceptual differ-
entiations” examined are trade/non-trade; north/dgu liberalisa-
tion/protectionism; economic development/povertyistimption/
production; universalist/relativist; WTO/ILO; andusctions/welfare. A pol-
icy proposal for further discussion on the issuthien presented, based on
a re-conceptualisation of the “conceptual differiatibns” discussed
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| INTRODUCTION

From tabloid stories to academic debate, the cturueprecedented volume of
international trade is increasingly being spokenvithfiin the same stories as work-
ing conditions and labour markets. Within this disse, the labour-related ramifi-
cations of increased international trade are useboth support and criticise the
institutions that regulate it. In particular, theokM Trade Organization (WTO) is
hailed at one end of the spectrum as a framewadugih which more and better
jobs are being created, yet at the other is prdesgyainst as a driving force behind
the exploitation of workers. The WTO itself, howgvbas been largely silent on
labour-related issues. The fact that this silescacicompanied by a growth in the
WTO'’s overall scope and reach into both internaticand domestic economic life
has therefore served to intensify the discoursehen“link” between labour and
trade! Within this discourse, some actors are in favdiuhe WTO playing a direct
role in enforcing certain practices with regardthe treatment of workers. This
“pro-linkage” argument is not new; the Charterlod tnternational Trade Organiza-
tion, the original institution designed nearly giyears ago to regulate international
trade, contained a “social clause” that would haaguired its members to prevent
“unfair labour conditions® What is new, however, is the context within whibke
labour linkage discourse is taking place and tlferdint types of pro- and anti-
linkage arguments this has produced.

One current feature that particularly stands outhi labour linkage discourse is
that pro- and anti-linkage proponents are talkingtpne anothérSomewhat of a
stalemate has come about, in that the types ofraagts appearing in the discourse
rarely engage with each other. Part of the prohfethat much of the discourse is
based on a set of “conceptual differentiations”jolwtin turn are based on largely
unquestioned assumptioh3his has resulted in the discourse leaving a laagge
of policy options unexplored. This author therefdraieves the labour linkage
discourse should continue, not as an end in itagifas a way of threshing out all
possibilities before the concept of linkage is almed in favour of the status quo
or a complete overhaul of the system. As such, plhjger aims to stimulate the
labour linkage discourse into exploring new grouRdrt Il provides a brief over-
view of the background behind the current stalentzaet Il explains and examines
four types of “conceptual differentiations” thatrently underpin a significant
portion of the labour linkage discourse. Theseteela the concept of linkage; the
actors within the labour linkage discourse; thelhgies sustaining the anti-linkage

! Frank J. GarciaTrade and Justice: Linking the Trade Linkage Debat® U.PA. J.INT'L ECON. L.
391, 393 (1998).

2 Havana Charter for an International Trade Organizat, art 7, U.N. Doc E/CONF.2178 (1948). Due
to several factors, in particular the fact that @learter was never ratified by the United Statbs, t
International Trade Organization was never esthbtis

® Raj BhalaClarifying the Trade-Labor Link37 GoLUM. J.TRANSNAT'L L.11, 55 (1998).

* See belowPart Il
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argument; and regime-related linkage issues. F@mptirposes of getting the ball
rolling on the reinvigoration of the labour linkagkscourse, Part IV then puts
forward a model of linkage that touches on somthefpossibilities opened up by
an examination of the “conceptual differentiatioagtiressed in Part lll.

Il THE STALEMATE IN THE LABOUR LINKAGE DISCOURSE

For the past 25 years, various governments of thieetl States, Canada, and the
European Union, along with a broad range of ciwdisty organisations throughout
the world, have argued that international tradedaauld in some way be linked to
labour standardAt the 1994 Marrakesh Ministerial Conference wHicbught the
WTO into being, almost every delegation broughthmissue. Polarised views on
it, however, prevented an agreement being reathegarticular, several large less
economically developed countries (LEDCs), includimglia, China and Brazil,
expressed a keen desire to see the issue droppedttie WTO agenda entirely.
The extent of this disagreement with the pro-lirk@gsition resulted in the cancel-
lation of a planned address by the Director-Genefahe International Labour
Organization (ILO) to the 1996 Singapore Ministefimnference. In the Declara-
tion that resulted from this Conference, the mérststated that the ILO, as op-
posed to the WTO, “ithe competent body to set and deal with [labour] saads!’®
The ministers also declared that they “reject the af labour standards for protec-
tionist purposes, and agree that the comparativaradge of countries, particularly
low-wage developing countries, must in no way be ipto question.® At the
Seattle Ministerial in 1999, a Clinton Administeti proposal that a Working
Group be established within the WTO to examinelitileage issue in greater detail
was rejected® Support for the Singapore Ministerial Declarativas later reiter-
ated at the Doha Ministerial in 2081.

® See, egDaniel A. ZaheerBreaking the Deadlock: Why and How Developing CoesitShould Accept
Labor Standards in the WTO,SraN. J.L. Bus. & FIN. 69, 71 (2003).

® World Trade OrganizatiorBriefing Note: Trade and Labour Standards
<http://www.wto.org/english/thewto_e/minist_e/min@Jenglish/about_e/18lab_e.htm> (last visited
Aug. 17, 2004).

" See, egGary S. Fields)nternational Labor Standards and Decent Work: Pectives from the
Developing Worldin INTERNATIONAL LABOR STANDARDS:. GLOBALISATION, TRADE, AND PUBLIC
PoLicy, 70 (Robert J. Flanagan & William B. Gould 1V ed2003).

& Singapore Ministerial DeclaratignWTO Doc WT/MIN(96)/DEC (1996) [4] (Declaration apted at
the Singapore Ministerial Conference on 13 Deceni®86). (Emphasis added.) The Declaration did go
on to reaffirm WTO support for the very limited ‘isting collaboration” between the WTO and the ILO
Secretariats.

® |bid.

1 sarah H. Clevelandihy International Labor Standards@ INTERNATIONAL LABOR STANDARDS:
GLOBALIZATION, TRADE AND PUBLIC PoLicy, 149 (Robert J. Flanagan & William B. Gould IV eds
2003).

1 Doha Ministerial DeclarationWTO Doc WT/MIN(01)/DEC/1 (2001) [8] (Declaraticaatopted at the
Doha Ministerial Conference on 14 November 2001).
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The pro-linkage argument is essentially two-prondist, pro-linkage proponents
argue that an absence of linkage is harmful to amrkn LEDCs; second, the
absence of linkage is said to also be harmful tckers in economically developed
countries (EDCs). The argument that an absendalafde is harmful to workers in
LEDCs is based on the notion that, in many of ttemetries, the market failures
which produce poor labour conditions are oftenawtected by national policiés.
As such, linkage is argued as necessary to proaidimancial disincentive for
countries to export products that are produced unwtiat are deemed unacceptable
working conditions. Given the financial rewards italale from being able to ex-
port, these disincentives will in turn supposedigtivate employers, governments
and unions into exerting their best efforts to pravharmful treatment towards
workers. The argument that linkage is requiredttier sake of workers in EDCs is
sometimes put in openly protectionist terms, asria United States union’s claim
that linkage is required in order to “protect gomdion jobs in this country*®
Others couch the argument in terms of EDC workeisgexposed to an unfair
race to the bottort, or that countries which undermine hard-won labstandards
in EDCs are engaging in a kind of “social dumpingLinkage is therefore seen as
necessary to prevent a “beggar thy neighbour” seenwhereby countries are
forced to undermine each other’s labour standarasder to remain economically
competitive®

Anti-linkage proponents often respond to the aalllinkage by claiming that those
behind the call are simply acting in their own getérest. Former Malaysian Prime
Minister Mahathir, for example, has stated thantséenonious pronouncements”,
such as those made by North Americans about thianeedf Malaysian workers,
“are likely to be motivated by a... selfish desireptdt as many obstacles as possi-
ble in the way of anyone attempting to catch up eochpete with the West?
LEDCs opposed to labour linkage claim that theiufe development relies on
maintaining a competitive advantage by keeping wamsficiently lower than in
EDCs. These LEDCs also claim that it is hypocritmbEDCs to seek to impose
labour standards on LEDCs, given that EDCs hadtsegard for labour standards
during the early stages of their own economic ghdfhe fact that labour linkage

2 Robert J. Flanagar,abor Standards and International Competitive Adege in INTERNATIONAL
LABOR STANDARDS: GLOBALISATION, TRADE, AND PUBLIC PoLicY, 15 (Robert J. Flanagan & William
B. Gould IV eds., 2003).

3 Bruce Raynor, President of the United States UnfoNeedle-Trades, Industrial and Textile Employ-
ees, cited in Fieldsupranote 7, at 68.

1 See, egMICHAEL J. TREBILCOCK & ROBERT HOWSE, THE REGULATION OF INTERNATIONAL TRADE
454 (2d ed. 1999).

5 See, egElissa AlbenGATT and the Fair Wage: a Historical Perspectivetba Labor-Trade Link,
101 @LUM. L. REV. 1410, 1415 (2001). The related notion of regulasubsidies is discussed below in
Part I11(C)(1).

6 TREBILCOCK& HOWSE supranote 14, at 12.

¥ Mahathir MohamadEast Asia Will Find Its Own Roads to Democraby’l Herald Trib., May 17,
1994 at 6.

18 On this point, Kennedy draws an analogy betwebauarights in international trade and internationa
humanitarian law, in that both involve those withiership seeking to prohibit the practices and/or
weapons which they no longer require: David KenndRlyassessing International Humanitarianjsm
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proponents are usually not arguing for the rightvofrkers in LEDCs to simply
migrate to EDCs in order to enjoy EDCs’ higher wngkstandards is also cited as
an example of the hypocrisy and protectionist nestibbehind many linkage argu-
ments'®

Some anti-linkage commentators do recognise tlesétis an “altruistic” set of pro-
linkage arguments, but claim that that these argsrere misguided and have been
strategically appropriated by “egotistical” desif@§hey argue that the altruistic
desire to see an end to poverty in the global Sbutbuld be best served by eco-
nomic development rather than labour link&gé\ny sanctions that result from
linkage would, it is argued, destroy jobs and tfeeeharm those whom they are
intended to be protectirfd.In addition, anti-linkage proponents argue thakaige

is an invasion of sovereignty, in that it takes yiee nation-state’s autonomy over
the production processes within its jurisdictfdrand imposes universal standards
without regard for local circumstances or prefeesit Labour linkage is portrayed
as a concept inimical to the WTO'’s goal of endingtgctionisn?® so it is deemed
necessary to institutionally cordon off trade frémbour by promoting the rigid
separation of responsibilities between the WTO k@l as articulated in th&in-
gapore Ministerial Declaratioi’ Underlying many of these arguments is a belief
that trade is in fact an entirely distinct concigptn labour and that attempts to link
them are therefore conceptually unsoéhd.

In response to some of the anti-linkage argumentmy pro-linkage advocates
have begun to focus on arguing for linkage of aciigel set of “core labour
rights”? This paradigm shift represents what could be tdrraedeontological
approach to labour standards, in which the aimois to harmonise worldwide
labour standards or make an impact upon laboudatds across different strata of
workplaces (through, for example, the establishrémage-setting frameworkS,
but to provide a safety net involving the eliminatiof working conditions “so
odious or harmful that it would be better for [therkers exposed to them] not to
work at all”** Somewhat of a consensus is forming among pro{jekadvocates
that the best way to determine such conditiong/iseberence to thé.O Declara-

speech delivered at the Allen Hope Southey Memdature, University of Melbourne, (8 June 2004).
See als®Bhala,supranote 3, at 27.

' JAGDISH BHAGWATI, IN DEFENSE OFGLOBALIZATION 244 (2004).

2 See generallyagdish BhagwatThe Question of Linkag86 Av. J.INT'L L. 126 (2002).

2 The problems associated with references to theaglblorth and South are discussed below in Part
1(B).

% see belovPart 1I(C)(2).

2 See belovPart 111(D)(3).

% See belovPart 11(C)(3).

% See belovPart 1I(D)(1).

% See belovPart HI(C)(1).

" See belovPart 111(D)(2).

% see belovart HI(A).

» See, egTREBILCOCK & HOWSE, supranote 14, at 441-62; Fieldsupranote 7, at 64-74; Cleveland,
supranote 10, at 137-59; and Zahesmupranote 5.ContraAlben,supranote 15.

% See, egAlben,supranote 15, at 1415.

*! Fields,supranote 7, at 67.
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tion.3? Rather than coming up with a “laundry list” of Wpface rights and princi-
ples as appears in tReiropean Social Chartér thelLO Declarationincludes just
four fundamental rights at work, which all ILO meen§* are required to uphold
(regardless of whether they have ratified the mdwvconventions): freedom of
association, freedom from forced labour, freedoamfrchild labour and freedom
from discriminatior®> A broad-based ILO-sponsored commission on gloidis
recently found that through “international consexisit has been established that
“this particular set of core labour standards withiversal reach constitutes the
minimum rules for labour in the global econoni.It is possible to find all the
rights contained in thB. O Declarationwithin theUniversal Declaration of Human
Rights®” an intersection that is reminiscent of the commenesis of international
labour law and international human rights law — #imlition of slavery® Al-
though some supporters of labour linkage identifyups of core rights that include
more rights than those identified in tHeD Declaration® and others would take
away somé? there is a growing consensus that the core righgsoach to labour
linkage is to be preferred over approaches that duegtly disturb the ability of
countries to build competitive advantages, to semtent, on low-wage¥. In spite
of such a move, which seems intent to demonsthaitethhe “trade and labour rights
link is not some fanatical or protectionist adveetto attempt harmonisation of
conditions across the world® there has not been any significantly fresh debate
with anti-linkage proponents; both sides continuexist as “two solitudes” Part
of the reason for this may be underlying, unexathift®nceptual differentiations”,
to which this paper now turns.

2 1LO Declaration on Fundamental Principles and Riglat Work adopted at the 86Session of the
International Labour Conference, 18 June 1998.

% Bhala,supranote 3, at 30.

% With 177 member states, the ILO has the largastrational membership of all the UN-affiliated
bodies. (The WTO has 148 member states.)

%1LO Declarationart 2.

% |LO World Commission on the Social Dimension ofollization,A Fair Globalization: Creating
Opportunities for Al(2004) 92.

" Universal Declaration of Human Rights.N. GAOR, G.A. Res. 217A,%Sess., 183plen mtg, U.N.
Doc A/810 (1948). Freedom of association is prageinder arts 20(1) and 23(4), freedom from being
forced to work is protected under arts 4 and 234hy] discrimination is prohibited under arts 7 and
23(2). Art 5, prohibiting “cruel, inhuman or degiagl treatment”, can be read as a prohibition otdchi
labour.

% Clevelandsupranote 10, at 137.

% Cleveland, for example, would add freedom from leyipent in ultra-hazardous conditions, a right to
subsistence wages and a right to equal proteatiomigrant workers: Ibid.

4 The OECD would only prohibiéxploitativeforms of child labour rather than all forms ofldhiabour:
Organisation for Economic Co-operation and Develepiyirrade, Employment and Labour Standards:
A Study of Core Workers’ Rights and Internationahde (1996). Zaheer would take away anti-
discrimination and adopt a phased introductiorht grohibition on child labour: Zaheaypranote 5,

at 98-9.

“L Clevelandsupranote 10, at 154See alsdTREBILCOCK & HOWSE, supranote 14, at 462.

“2 TREBILCOCK & HOWSE, supranote 14, at 462.

43 Brian Langille,Labor Standards in the Globalized EcongrimyINTERNATIONAL LABOUR STANDARDS
AND ECONOMIC INTERDEPENDENCE330 (Werner Segenberger & Duncan Campbell edst)]1@@ed in
Sundhya Pahujalrading Spaces: Locating Sites for Challenge Witlternational Trade Law14
AUST. FEM. L. J. 38, 40 (2000).
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11l “C ONCEPTUAL DIFFERENTIATIONS” IN THE LABOUR
LINKAGE DISCOURSE

According to Koskenniemi, legal argument alwayscpexls by establishing a
“system of conceptual differentiations” through wiidoctrines, positions or rules
in support of a particular argument are justiffédChis is done by establishing
Opposites against which the components of the aeguioan define themselves and
in relation to which position themselves as supeiighile dialectic reasoning may
be an inevitable aspect of legal argunféra, dynamic discourse requires that the
conceptual differentiations upon which its argureearte founded to be constantly
exposed to an analysis that reveals their “deemstre”*® What this is often likely
to show is that the conceptual differentiationsecklupon are not mutually exclu-
sive and are in fact largely mutually dependérBuch revelations therefore have
the potential to pave the way for established cptuze differentiations to be recon-
structed and for the discourse to continue in mvigorated form.

Although labour linkage discourse is by no meang, Hethe conceptual differentia-

tions that form the discourse as a whole are yahttergo a thorough analysis. This
may partly explain the stalemate at which the debatrently finds itself. This Part

therefore seeks to identify the key conceptualeddffitiations underpinning the
labour linkage discourse, and to question the agsans upon which they rest.

These conceptual differentiations can be undersésofhlling into four broad and

interrelated types of dichotomies: the conceptictiatomy, the actors dichotomy,

theological dichotomies, and regime dichotomiesesehfour categories will be

addressed in turn.

A The Conceptual Dichotomy

The most central conceptual differentiation in ilkage discourse relates to the
concept of linkage itself. This argument proceegisebtablishing a dichotomy
between “trade” and “non-trade” issues, and assigmabour to the latter. After
classifying labour as a non-trade issue, the amkabe discourse then describes
labour in the context of linkage as “contaminatfSrdr as one of many “insects on
a warm night”, attracted to the bright light of tH&TO Three former

“* MARTI KOSKENNIEMI, FROM APOLOGY TO UTOPIA: THE STRUCTURE OFINTERNATIONAL LEGAL
ARGUMENT xxi (1989).

4 0r, in fact, any natural procesSee generallfriedrich EngelsDialectics of NaturgClemens Dutt
trans, first published 1882, 1940 ed) [transifilektik der Natu}.

46 KOSKENNIEMI, supranote 44, at xvii.

“7 Ibid xxi.

“8See abov@arts | and Il.

49 See, egCUTS Centre for International Trade, Economicd BnvironmentEnough Is Enough: Third
World Intellectuals and NGOs’ Statement Againskages Consumer Unity and Trust Society (India),
15 November 1999 <http://cuts-international.orddéiges-twinsal.htm> (last visited Sep. 10, 2004).

% Steve CharnovitZRethinking WTO Trade Sanctio®§ AM. J.INT'L L. 792, 832 (2001).
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GATT*/WTO Directors-General have also warned that “tiEOAtannot be used
as a Christmas tree on which to hang any and eyeoyd cause® Trade is thus
conceived as pure, enlightening and value-free leMabour linkage is impure,
annoying and decadent.

What this binary logic overlooks, however, is timme economic fact that traded
goods or services will inevitably involve inputtime form of human labod?.While
Smith and Marx may not have agreed on who is héstdsto own the means of
production (natural resources and infrastructuagital), both identified labour as
an indispensable factor in the production of comitvex] and therefore a crucial
element of trade. Indeed, it seems both Smith andkMrom opposite ends of the
political spectrum, attempted to portray their tle® as scientific by implicitly
drawing analogies between chemical reactions aadyigiding of tradable com-
modities by combining the means of production with additional ingredient of
human labour? As artificial as the analogy might sound to thetpwdern ear, this
“chemical equation of production” does serve toamstruct the notion that the
concept of trade can in some way be hermeticappprsded from the labour that is
embedded in traded commodities.

In addition to this economic critique of the contteg differentiation between trade
and labour, there is a strotggal critique of the hermetic separation of the two
concepts, in that international trade law is alyeliitked to labour and many other
“non-trade” concerns. As mentioned above, the drafof theHavana Charter
expressly linked labour and tratfeEven the GATT as it stands, through Article
XX(e), provides for an express general exceptiorelation to products produced
with prison labour. Other provisions of the GATTgaably imply labour linkage
exists>® In addition, the GATT-consistent Generalised Systé Preferences (GSP)
regimes established by the United States and thepEan Union — which together
account for over 35 percent of world impdfts— both allow for these Members to
withdraw trade preferences upon finding a systematilation of any of the core
labour rights® apart from anti-discrimination, within a prefereaeceiver’s juris-

1 General Agreement on Tariffs and Tradgened for signatures 30 October 1947, 55 UNT& 19
(entered into force 1 January 1948).

%2 Cited in Steve CharnovitZriangulating the World Trade Organizatip®6 Av. J.INT'L L. 28 (2002).

8 See, egRuth RikowskiValue: the Life Blood of Capitalisni FoL’y FUT. EDu. 160 (2003).

% See generall ADAM SMITH, THE WEALTH OF NATIONS (first published 1776, 1976 ed), anchid
MARX, CAPITAL: A CRITIQUE OFPOLITICAL ECONOMY (VoL 1) (Charles H Kerr trans, first published
1867, 1976 ed) [trans of: Das Kapital: Kritik derlitischen Okonomie].

** See aboveart |.

% See, egSalman Bal|nternational Free Trade Agreements and Human RigReinterpreting Article
XX of the GATT10 MINN. J. GLOBAL TRADE 62 (2001).See alsdRobert HowseBack to Court After
Shrimp/Turtle? Almost but not Quite Yet: India’soBhLived Challenge to Labor and Environmental
Exceptions in the European Union’s Generalized &ysf Preferenced8 Awv. U. INT'L L. REV. 1333
(2003).

*International Monetary Fundlyorld Economic Outlook: April 2004
<http://www.imf.org/external/pubs/ft/weo/2004/01fdéndex.htm> (last visited Sep. 29, 2004). This
figure is the total combined imports of these twd@/Members, not imports under their GSP regimes.
¥ See aboveart Il.
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diction>® As these regimes are applied unilaterally, theysaisceptible to inconsis-
tent and politically-motivated enforceméfitHistorical and existing labour linkage
therefore not only breaks down what Pahuja ternmas“donceptual quarantine”
between trade and labotrbut it also demonstrates how the state of denkadrient
in this dichotomy can actually undermine the maiétal trading systefff.

In addition to labour itself, a whole range of cemts which are equally if not more
“non-trade” than labour are now deeply embeddettade law — behind its “fa-
cade of neutrality®® For example, Members are now prohibited, byAgeeement
on Trade-Related Investment MeasufeRIMs)?* from tying investment to local
content requirements. Similarly, th&greement on Trade-Related Intellectual
Property Rights(TRIPs§® prohibits Members from freely adopting technology.
Aside from the economic impacts these instrumeat&ton LEDCS? their incor-
poration into the WTO highlights the arbitrarinegsnot the hegemonic applica-
tion, of the trade/non-trade dichotomy. TRIMs anBIFs are not focussed on
reducing barriers to either trade in shares orddet in intellectual property rights,
as their names might suggest; both instrumentslgiagtablish regulatory regimes
thataffecttrade flows:’ In fact, TRIPs may even hinder trade by grantiranap-
oly rights over trade in protected produtdRIMs and TRIPs are therefore exam-
ples of mere “strategic linkage” with tradfeand demonstrate for better or for
worse the expansion of the WTO’s mandate and impagbnd what might be
considered “trade” in a narrow sense of the con%ephis expansion has in turn
attracted calls for the WTO to be renamed the Wé&ddnomic Organization to
better reflect what it has come to Be.

% Lance Compa and Jeffrey S. Vogabor Rights in the Generalized System of Prefergna 20-year
Review 22 @MP. LAB. L. & PoL'Y J. 199, 237 (2001). For example, the European Uhansuspended
preferences to Myanmar in response to an ILO figditto forced labour practices there: Cleveland,
supranote 10, at 134.

0 TREBILCOCK& HOWSE, supranote 14, at 462-3.

®> pahujasupranote 43, at 43.

62 Clevelandsupranote 10, at 145.

% pahujasupranote 43, at 40.

& Agreement on Trade Related Aspects of InvestmeasVes opened for signatures 15 April 1994,
Marrakesh Agreement Establishing the World TradgaDization Annex 1A, 1867 UNTS 187 (entered
into force 1 January 1995).

 Agreement on Trade-Related Aspects of Intelleddiaperty Rightsopened for signatures 15 April
1994,Marrakesh Agreement Establishing the World Tradga®Dization Annex 1C, 1869 UNTS 299
(entered into force 1 January 1995).

® See, eg Peter Costantini, What's Wrong with the WTQ? November 2001
<http://www.speakeasy.org/~peterc/wtow/> (lasttediAug. 19, 2004).

7 Chantal ThomasShould the World Trade Organization Incorporate batand Environmental
Standards? 61WAsSH. & LEE L. REv. 347, 393-401 (2004). Thomas notes that the sambeapip
competition policy, which is currently on the talide incorporation into the WTO.

% See, eglaurinda L. Hicks and James R. Holbepnvergence of National Intellectual Property
Norms in International Trading Agreemeni2 AM. U. J.INT'L L. PoL'Y 769, 771 (1997).

 David W. Leebronlinkages 96 Av.J.INT'L L. 5, 13 (2002).

® Adelle Blackett,Mapping the Equilibrium Line: Fundamental Principland Rights at Work and the
Interpretive Universe of the World Trade Organieati65 SAsk. L. REv. 369, 371 (2002).

" Marco C.E.J. Broncker$jore Power to the WTQ? J.INT'L ECON. L.41, 64 (2001).
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The fact that the WTO is such a dynamic institutéord has undergone rapid ex-
pansion of late means that relying on the traditiamade/non-trade dichotomy,
according to which labour is classified as a “n@té” concern, has the potential to
seriously undermine the WTO'’s credibility. As tha@drnational Confederation of
Free Trade Unions points out, “the WTO'’s credipilié undermined when it en-
sures that Mickey Mouse has more rights than thdeve who make toys, because
it covers trademarks but not labour standafdSimilarly, the fact that opponents
of linkage insist that labour is not a “trade” centin the context of strengthening
the enforcement of labour standards, yet in otbatexts push for industrial rela-
tions reforms that enhance labour market “flexifgilin order to enhance the bene-
fits of trade liberalisatio’> begs a questioning of the relegation of laboutht®
“non-trade” side of the dichotomy.

Problematising the trade/non-trade dichotomy daggeyquire that it be thrown out
altogether. After all, the dichotomy does servéighlight that the linkage argu-
ment itself has conceptual limits. As Kennedy moiatt, well-meaning concepts
can dominate imaginative space and crowd out otfetes of understanding and
acting/* What is therefore required is a reconstruction +efaaming — of the
trade/non-trade dichotomy. On this point, Garcg&kolarship is somewhat instruc-
tive. He puts forward a model whereby “trade andbates are construed as being
fundamentally questions about justice: “linkage ateb are not merely disputes
over the accommodation by trade policy of exoganmwigities, but rather involve
disagreements at the level of normative theoryy dhve proper construction of a
just society’”®> The dichotomy can be maintained, and unwantedadjaksubjects
relegated to the “non-trade” side, to the exteat fuch subjects are unjust.

In addition to the concept of justice, human welfdrgovernanc€ and market
regulation (of both product and labour markét$lave also been evoked as con-
cepts through which the trade/non-trade dichotomay simultaneously be main-
tained and bridged. As these concepts permeatesiel of the dichotomy, they
demonstrate how linkages can actually be conceagezbming from within trade as

"2 |CFTU, cited in Elisabeth Cappuynisinking Labor Standards and Trade Sanctions: Anlysia of
Their Current RelationshiB6 GOLUM. J. TRANSNAT'L L. 659, 677 (1998).

" This tends to be the position of many employeugso Rohini Hensmarworld Trade and Workers’
Rights: In Search of an Internationalist Positi@8 ANTIPODE 427, 436 (2001). It is also the position of
the IMF: see, eg Stephen S. GolubAre International Labor Standards Needed to PrevBnotial
Dumping? Finance & Development: A Quarterly Magazine o¢ tMF, Dec. 199721, and Anne O.
Krueger,De Tocqueville’s “Dangerous Moment”: The Importan®é Getting Reforms RighSpeech
delivered at the World Economy Lecture, University§ Nottingham, (10 September 2004),
<http://www.imf.org/external/np/speeches/2004/091.6m> (last visited Sep. 30, 2004).

™ DAVID KENNEDY, THE DARK SIDES OFVIRTUE: REASSESSINGINTERNATIONAL HUMANITARIANISM 9
(2004).

s Garcia,supranote 1, at 426. (Emphasis added.)

s Andrew T. GuzmariTrade, Labor, Legitimagy1 GAL. L. REv. 885, 901 (2003).

" Thomas CottierLimits to International Trade: the Constitutionah@llengein Panel,The Limits of
International Trade: Workers’ Protection, The Ermariment and Other Human Righ®roceedings of
the 94" Annual Meeting of the American Society of Inteinatl Law 222 (2000).

8 OzAY MEHMET, ERROL MENDES ANDROBERT SINDING, TOWARDS AFAIR GLOBAL LABOUR MARKET:
AVOIDING A NEW SLAVE TRADE 197 (1999).
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opposed to from outside of 'f.Rather than assessing which of these concepts
represents a better tool through which to undedstha linkage discourse’s primary
conceptual differentiation, the most important ¢hio take out of the various cri-
tiques of the trade/non-trade dichotomy is thatrthes it maintains are “contingent
and a matter for political bargaining and adjustineetermined neither by eco-
nomics as policy science nor by some kind of “higheav’.%° This conceptual
differentiation should therefore not be maintaitgdeference to concepts of purity
and the like, but rather through an acknowledgentteatt linkage is complex and
inherently a balancing enterpride.

B The Actors Dichotomy

After the trade/non-trade dichotomy, the next nfeatured conceptual differentia-
tion in the labour linkage discourse involves tthentity of the subjects and objects
of labour linkage. To this end, anti-linkage propots often rely on the
North/South dichotond§ in order to paint labour linkage as a scheme éevisy
the North in order to destroy the capacity of tlwt8 to achieve its desired eco-
nomic development goald.What is meant by the North/South dichotomy is a
distinction between countries with large econonpes capita against those with
small ones. This is problematic for two main reasdinst, it ignores the relations
within each bloc; and second, it ignores the retetiwithin individual countrie¥’

After one has undergone the task of dividing caestup into the metaphorical
categories of “global North” and “global South” @&Cs and LEDCSs), the utility
of the dichotomy in terms of its use within theklige discourse begins to wane
once one acknowledges the sheer diversity of lablgnamics within each cate-
gory. In relation to the global North, labour réats and the social, political, eco-
nomic, historical and cultural forces that shaparitdiffer greatly between, say, the
United States, Belgium and JagAnt is therefore conceivable that labour linkage
could significantly affect trading relationshipstiween Northern countries. Even
greater diversity exists in the global South, whichmprises of countries ranging
from China, India and Brazil, with large, laboutdansive economies and signifi-

" Garcia,supranote 1, at 433.

% Robert HowseThe Boundaries of the WTO: From Politics to Techaog — and Back Again: The
Fate of the Multilateral Trading Regim@6 Av. J.INT'L L. 94, 109 (2002).

8 Blackett,supranote 70, at 375.

8 Or its many variants: Developed/Developing, Fik&irld/Third World, West/Non-West, etc.

8 See, egBhagwati,supranote 20.See alsdl. N. Srinivasan|nternational Trade and Labour Stan-
dards from an Economic Perspectiire CHALLENGES TO THE NEwW WORLD TRADE ORGANIZATION
(Pitou van Dijck & Gerrit Faber eds.,1996); ancelmiew with Nandang Sutrisno, Sept. 14, 2004.

8 «The Third Worldist perspective gives the impressthat only the advanced countries are the oppres-
sors, neglects important differences within undeetigped nations, and ignores the role of the lgcall
dominant strata in these nations’AMES H. MITTELMAN & MUSTAPHA KAMAL PASHA, OUT FROM
UNDERDEVELOPMENTREVISITED: CHANGING GLOBAL STRUCTURES AND THEREMAKING OF THE THIRD
WORLD 23 (1997), cited in Karin MickelsoriRhetoric and Rage: Third World Voices in Internatib
Legal Discoursel6 Wis. INT'L L. J. 353, 359 (1998).

% See generallJROGER BLANPAIN et al, COMPARATIVE LABOUR LAW AND INDUSTRIAL RELATIONS IN
INDUSTRIALIZED MARKET ECONOMIES(Roger Blanpain et al eds.,7th ed. 2001).
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cant global political sway, to countries with smatlices and small economies
based almost entirely on wealth generation throaghculture. It is therefore
highly likely that labour linkage could be used $yuthern countries against other
Southern countries, just as Indian, Malaysian, Maxiand Tanzanian unions were
among those who brought a formal complaint to L@ &gainst the Government of
Myanmar in relation to its record on forced labButabour linkage may often
come to be evoked in a South-South context wheeecoantry attempts to enforce
a labour standard but cannot maintaicompetitiveadvantage, despite not being at
a comparativedisadvantage — the difference being that a comparativantage
comes through being more productive within the saegeilatory condition&’ For
example, Nepal's efforts to eradicate child labfrem its carpet manufacturing
sector have put it at a competitive (but not coraprae) disadvantage in relation to
India, where child labour is rife in the carpet ustty® As such, the increased
focus on core labour rights— as opposed to more “expensive” labour standards
— seriously problematises the North/South dichotobegause “not all poor coun-
tries are in violation of core labour right®'To say that labour linkage will simply
give an opportunity to the North to harm the Sdstto falsely assume a monolithic
position from Southern countriés.

The North/South dichotomy also ignores the fact thare are elements of the
North within the South and vice versa. Gender iadityy racial and religious
discrimination, entrenched casteism, and other $opinsocio-economic disenfran-
chisement within many Northern and Southern coestrean that it is possible,
and perhaps likely, that trade negotiators frorfedént countries across the dichot-
omy have more in common with each other than witsé on behalf of whom they
claim to be negotiatindf. It is not uncommon for those who are disenfrarethis
within their respective societies at large to dlsadisenfranchised in trade negotia-
tions. Indian WTO delegations, for example, haxendly included businessmen as
well as the traditional bureaucrats and parliaménta, but they have not yet
included NGOS? Similarly, the fact that many senior bureaucraus politicians in

% See generallyinternational Labour OfficeReport of the Commission of Inquiry Appointed Under
Article 26 of the Constitution of the Internatiorizdbour Organization to Examine the Observance by
Myanmar of the Forced Labour Convention 1930 (Ng).(2998).

8 Robert Howse and Donald RegaFfhe Product/Process Distinction — An lllusionarysBafor
Disciplining “Unilateralism” in Trade Policy 11 EUROPEANJ.INT'L L. 249, 281 (2000). Howse and
Regan employ the term “comparative advantage” én“gfficiency-relevant sense”, whereby the term is
taken simply to mean the capacity of one countrgramuce a product at a lower cost than other coun-
tries with the same set of permitted externaliti€ompetitive advantage” is thereby taken to meden t
capacity of a country to produce a product at eelogost than other countries before “legal advasgag
have been taken out of the equation.

% Fields,supranote 7, at 62.

8 See aboveart Il.

% TREBILCOCK& HOWSE, supranote 14, at 451.

> Thomassupranote 67, at 386.

%2 Benedict KingsburyThe Tuna-Dolphin Controversy, the World Trade Oigation, and the Liberal
Project to Reconceptualize International LaaBvYEARBOOK OFINTERNATIONAL ENVIRONMENTAL LAW
1,17 (1994), cited in REBILCOCK & HOWSE supranote 14, at 509.

% BHAGWATI, supranote 19, at 104.
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Indonesia own shares in labour-exporting compamiayg partly explain the Indo-
nesian Government’s failure to adequately protedbhesian migrant worke?$.

In many countries, particularly in the global Squtbrruption and a lack of free-
dom of information can exacerbate the problem pfasentation — within liberal
democracies and dictatorships alfReThis is evidenced by the fact that many
LEDCs impose higher duties for necessities thariururies?® Such practices can
often be understood as symptoms of bureaucratiétarianism between the so-
called “unholy trinity” of local elites, the militg, and international capital, which
can ensure that policymakers are captive to interdst do not always intersect
with the interests of the majority of their fellaitizens’’ In severe cases, bureau-
cratic authoritarianism can result in a “hijackingf labour law and its use as a
“strategy of political control®® In such cases, the key motivation for breaching
core labour standards may in fact be the preservaif existing social relations
rather than a utilitarian desire to enhance conipetadvantage through maintain-
ing relatively lower wage¥’

The fact that the North/South dichotomy overloo&ktions within countries also
ignores the fact that labour exploitation occursNarthern countries, and that
labour linkage may therefore be capable of holdiagthern countries to account
rather than simply being a tool by which they caipése unreasonable standards
on Southern countries. The United States, for elanipas been criticised for
violating international labour law by turning arai eye to attacks on freedom of
associatio’® — particularly with respect to plantation worké?s.The United
States, and many other Northern countries, alseesyically privilege migration
law over labour law. The recent United States Supr€ourt decision itloffman

% Marsen S. NagaSahkan UU Perlindungan Buruh Migran! [Ratify thegvlint Workers Protection
Bill'] , Kompas Interaktif3 November 2003 <http://www.kompas.com/kompas-
cetak/0311/03/swara/662093.htm> (last visited 38p2004).

% See, egC. Raj KumarCorruption and Human Rights: Promoting TranspareirtyGovernance and
the Fundamental Right to Corruption-Free Servicénidia, 17 GOLUM. J.ASIAN L. 31 (2003).

% Saladin Al-Jurf,Citizens, National Governments, and Internationalafcial Institutions: Changing
Conceptions of Development in the 1993RANSNAT'L L. & CONTEMP. PROB. 193, 196 (1999).

7 Interview with Jafar Suryomenggolo, Aug. 11, 2084e alsdGuillermo A. O’Donnell,Corporatism
and the Question of the Staite AUTHORITARIANISM AND CORPORATISM IN LATIN AMERICA 60-78
(James M. Malloy, 1977).

% Sean Cooney et alabour Law and Labour Market Regulation in EastahsiStatesn LAW AND
LABOUR MARKET REGULATION IN EAST ASIA 3 (Sean Cooney et al eds., 2008)e also/EDIR. HADIZ,
WORKERS AND THESTATE IN NEW ORDERINDONESIA(1997).

% TREBILCOCK& HOWSE, supranote 14, at 462.

10 see generallHuman Rights WatchiUnfair Advantage: Workers' Freedom of Associationthe
United States under International Human Rights 8#ads(2000)
<http://www.hrw.org/reports/2000/uslabor/> (lassitéd Sep. 2, 2004). The US has even been found by
the ILO to have failed to uphold its obligationsden a ratified forced labour convention in relattorits
practice of sentencing public sector employeesotoefd community service work for participating in
strikes, although this perhaps does not relatettade sector: Paul Germanotkmrced Labor of Public
Employees in the United States: A Note from the22@€rnational Labor Conferencé&lobal Policy
Forum, 31 October 2002 <http://www.globalpolicy fsacecon/inequal/2002/1031ilo.htm> (last visited
Aug. 10, 2004).

101 See, egHuman Rights Watch, ibid.
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Plasticg®? demonstrates the point at hand. By a 5:4 majattiy,Court quashed a
range of remedies, including back-pay, awarded Hgy Wnited States National
Labor Relations Board to an undocumented Mexicamnkevo on the basis that
United States labour standards are not applicabkereign citizens who are not
authorised to work in the United States. There thiexefore, parts of the South in
the North, just as there are parts of the NortthénSouth, so resorting to an uncriti-
cal usage of the North/South dichotomy hindersc#iffe discourse on the labour
linkage questio®®

Just as international law is beginning to move belyits traditional focus on states
as primary actor¥* so too must linkage discourse look beyond thee sthitface
value and to relations both within blocs of stdqteswithin the North and within the
South) and within countries themselves. This emi@il approach which recognises
that power and powerlessness, and their respeutipacts on labour relations,
transcend political and economic bord®rsTo this end, “North-Southing” aspects
of the labour linkage question can in many instanbe substituted by simply
“Rich-Pooring” the same aspétt.

In some instances, however, the North/South dichgtoemains instructive®’
After all, nation-states do remain, at least foftypahe negotiating actors in interna-
tional trade policy. Furthermore, the grounds updnich Northern (or Southern)
commentators — this author included — seek to questie ability of Southern (or
Northern) negotiators to act in the best interestieir fellow citizens is itself open
to deconstruction® On many issues, the South does hold a commonf s&ine
cerns, such as a collectively marginalised inflgena the design of international
trade institution®® — despite voicing such concerns through a choraisdbes not
always blend harmoniously® Developing tools whereby such issues can be identi

92 Hoffman Plastic Compounds, Inc v National Labotd&ens Board, 535 US 137 (2002).

193 Resorting to an uncritical usage of the North/8alithotomy also hinders international humanitari-
anism in generalsee, eg KENNEDY, supranote 74, at 131See alsdPenelope E. Andrewsviaking
Room for Critical Race Theory in International La@ome Practical Pointerst5 MLL. L. REv. 855,
876 (2000).

1% See generallBalakrishnan Rajagopafrom Resistance to Renewal: The Third World, Sadiave-
ments, and the Expansion of International Institng 41 Harv. INT'L L. J. 529 (2000)See also
Christopher McCrudden and Anne DavigsPerspective on Trade and Labor Rigt8sJ.INT'L ECON.
L.43, 61 (2000); and Obiora Chinedu Okafafter Martyrdom: International Law, Sub-State Graup
and the Construction of Legitimate Statehood incafr41 HARV. INT'L L. J. 503 (2000).

15 DavID HELD et al, GOBAL TRANSFORMATIONS POLITICS, ECONOMICS ANDCULTURE 429 (1999).

1% This is presumably the actual intention of thoseovalready make a habit of “North-Southing”
international trade policysee, egJoseph WeilerConstitutional Foundations of International Econemi
Law, Presentation delivered at the Professor Weileun®Rtable, University of Melbourne, (29 July
2004). However, one is reminded of the Mad Hagprimanding Alice for assuming that meaning what
one says is the same as saying what one meaEwiSLCARROLL, ALICE’'S ADVENTURES IN
WONDERLAND 68 (first published 1865, 30th ed. 1991).

17 Anghie thus describes the “third world” as “a geshatic, anachronistic term, but one | will use
nevertheless™ Anthony Anghidiime Present and Time Past: Globalization, Intelor@l Financial
Institutions, and the Third Worl@2 N.Y.U.J.INT'L L. & PoL. 243, 243 (2000).

%8 Mickelson,supranote 84, at 359-60.

199 TREBILCOCK & HOWSE, supranote 14, at 367.

10 Mickelson,supranote 84, at 360.
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fied and incorporated into linkage discourse thtotlte North/South dichotomy is
one of the key challenges to creating a dynamicuabnkage discourse.

C Theological Dichotomies

The third type of conceptual differentiation thaatures strongly in the labour
linkage discourse might best be described as tgmallp in that it involves di-
chotomies that feature three inter-related Absomeds:™* First, Liberalisation is
pitted against the threat of Protectionism thablablinkage allegedly poses; sec-
ond, Economic Development is defined against Pgyestith labour linkage
painted as being an obstacle to the former; and,tidonsumption is privileged
over Production, the latter of which representolaldinkage. The following dis-
cussion is not to say that Liberalisation, Econobwvelopment and Consumption
are not worthy causes; the point is that it is caristructive to exercise blind faith
in relation to them. Recourse to meta-narratives o& course, disguise power as
knowledge'*? Such recourse can also hide the possibility that these Absolute
Goods may not be entirely differentiable from th@ithers — the Atheisms of
Protectionism, Poverty and Production.

1 Liberalisation/Protectionism

Many anti-linkage proponents attempt to demonstitzé the “real” dispute about
the merits of linkage is in fact simply a dialectcuggle between Trade and Protec-
tionism!*® As the idea of linking trade to labour may in socases result in one
country refusing to trade with another, the ideausomatically painted as being
Protectionist and a threat to the raison d’etréhefWTO: trade liberalisation. The
first problem with this dichotomy is that one cayntefusing to trade with another
does not necessarily mean that its primary mosvéné protection of its own nar-
row interests. In fact, Protectionism may not ellera motive at all; given increas-
ing levels of economic specialisation, in most sae next-lowest cost exporter
that has complied with a linked labour standard kél a third country rather than
the sanctions-imposing countty’.

The second problem with the Liberalisation/Protedsm dichotomy is a concep-
tual one: trade liberalisation itself, as the cottteade policy insiders behind the so-
called Washington Consensus understahtf involves a high degree of Protection-
ism. The World Bank, for example, often speaksrafi¢ policy and thprotection

1 Or “informing myths”: Pahujasupranote 43, at 44.

12 Koskenniemisupranote 44, at 500.

13 gee generallBusan Tiefenbrurkree Trade and Protectionism: The Semiotics of tRedt7 ARIZ. J.
INT'L & CoMP. L. 257(2000) See alsBhagwati,supranote 20; and Charnovitgupranote 50, at 832.

14 TREBILCOCK & HOWSE, supranote 14, at 447.

5 See, egJohn WilliamsonA Short History of the Washington Consenstaper presented at the From
the Washington Consensus towards a New Global Gawnee Conference, Barcelona, (24-5 September
2004), <http://www.iie.com/publications/papers/withson0904-2.pdf> (last visited Oct. 4, 2004).
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of private property rights as going hand in hangasgerty reduction strategié¥.
Through TRIPs, the WTO itself is now concerned wlitt protection of intellectual
property rights?*” Similarly, while one of the primary objectivestodde liberalisa-
tion is to reduce government subsidifstew if any trade Liberalists have argued
for a reduction in either positive or negatregulatory subsidies (or “false labour
standards'®). Positive regulatory subsidies are provided Bygakernments and
include, for example, limited liability and the porate form of business associa-
tion,*?° while repealing a law requiring air-conditionecstie installed in all shoe
factories would be an example of a negative regofasubsidy*®* In addition,
neither policymakers in favour of trade liberalisatnor those in favour of labour
linkage have seriously questioned the most fundsatignprotective element of
world markets: restrictive immigration polici&.This may reveal hypocrisy on the
part of those who advocate improvements to workiogditions through labour
linkage but not freedom of movement (the “yes, hett in my backyard” mental-
ity).*>* However, it also demonstrates that the LiberatiséProtectionist dichot-
omy is highly conceptually problematic. The poirgrdr is that contemporary
immigration policy, property laws, the corporatenfioand many other practices —
irrespective of their real merits — are Protectibaisd often coexist with, or even
reinforce, the power of the trade liberalisatioscdurse.

A third problem with analysing the labour linkaggegtion in terms of a Liberalisa-
tion/Protectionism dichotomy is that it often mosghto the potentially misleading
jobs/standards dichotomy. This dichotomy holds thay effectively enforced
standards that seek to elevate working conditioilsawtomatically act as a disin-
centive to international capital and therefore éase unemploymeri? This di-

chotomy is misleading because economists and poéikgrs are actually split on
the issué?® While the jobs/standards dichotomy may hold taresf broad range of

116 See generall)KLAUS DEININGER, LAND POLICIES FORGROWTH AND POVERTY REDUCTION: WORLD
BANK PoOLICY RESEARCH PAPER (2003). It is perhaps the analyses of economisth &3 Deininger,
whether correct or not, that have led to econoniigiag singled out among social scientists as being
those most insistent about the value-free naturthef enquiry: @ GONICK, THE GREAT ECONOMIC
DEBATE 148-53 (1987), cited in Pahujgypranote 43, at 47.

7See aboveart 1I(A).

118 paragraph 13 of theoha Declaration discussed above in Part Il, states that “...we cdromiselves

to comprehensive negotiations aimed at: substaimtigtovements in market access; reductions of, with
a view to phasing out, all forms of export subsidiand substantial reductions in trade-distorting
domestic support...”

% Simon Deakin and Frank WilkinsoRights vs Efficiency? The Economic Case for Tratisnal
Labour Standards3 INDUST. L. J 289, 294 (1994).

0 3ee, egZaheersupranote 5, at 79.

21 7aheer asks, if a government grants $1 millioone factory and then repeals a law mandating air-
conditioned factories which has the result of sg\another factory $1 million, why should these sase
be treated differently?: Ibid 75. Similarly, Pahtjelds that “a positive subsidy is not logicallystiin-
guishable from a negative subsidy”: Pahsjsgranote 43, at 50.

122 TREBILCOCK & HOWSE, supra note 14, at 446See alsoJAGDISH BHAGWATI, A STREAM OF
WINDOWS: UNSETTLING REFLECTIONS ONTRADE, IMMIGRATION, AND DEMOCRACY 315 (1998).

123 BHAGWATI, supranote 19, at 244.

24 |bid 245.

125 Kamil Ahmed, International Labor Rights — a Categorical Impeseg?, 35 REVUE DE DROIT DE
L'UNIVERSITE DESHERBROOKE 145, 156 (2003).
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labour standard¥® recent studies into the effects of core labouhtsigactually
reveal that these particular standards may in gapport higher productivity and
job growth. These studies have not been conductedodponents of neo-
Liberalism, but by multilateral financial institotis. The World Bank, for example,
has found that “union density per se has a verykvasociation, or perhaps no
association, with economic performance indicatdt§This is most likely because
freedom of association can improve dialogue betweenkers and managers,
prevent wildcat strikes, add worker input to prdilily schemes and end the
destabilising effects of underground unioniSthSimilarly, the Organization for
Economic Co-operation and Development (OECD) hatedtthat enforcement of
core labour rights will in no way hinder economievdlopment, with the possible
exception of the prohibition on the use of “nondrapus” child labout?

In addition to the World Bank and OECD studiesgergcstudies on Southeast Asia
also call into question the jobs/standards dichgtofimese studies indicate that, in
the wake of the recent financial crisis, manufdoturcapital in fact moved to
countries where wages were several tirigher, due to factors such as security,
corruption and domestic market siZ&This growing amount of literature problem-
atising the jobs/standards dichotomy in relationctwe labour rights has even
prompted Nobel Prize winner and former World Bao&kremist Joseph Stiglitz to
state that workers’ rights are “key to democratiormmic development®! He has
also called on the Bank and related institutionsiéde such rights “a central focus”
of their activities®* As such, it is important to realise the limits die
jobs/standards dichotomy and that it exposes orswdral serious problems with
the Liberalisation/Protectionism dichotomy genarall

The fourth problem with the Liberalisation/Protedism dichotomy as it relates to
labour linkage is that both trade liberalisatior dabour linkage are actually both
creatures of Liberalism. The current discourseatmolir linkage, with its focus on
core labour right$®® emphasises individual freedoms, not the spedifinabf

1% gee, egJ. S. MahCore Labour Standards and Export Performance in dbaing Countries 20
WORLD ECONOMY 773 (1997).

27 TOKE AIDT AND ZAFIRIS TZANNATOS, UNIONS AND COLLECTIVE BARGAINING: ECONOMIC EFFECTS

IN A GLOBAL ENVIRONMENT — A WORLD BANK DIRECTIONS INDEVELOPMENTSTUDY 11 (2002).

128 gee, egluke L. Arnold, Towards an Understanding of Labour Law and PraciitéPost-Suharto
Indonesiain INDONESIA: LAW AND SOCIETY (Timothy Lindsey ed., 2d. forthcoming 2005).

2 Organisation for Economic Co-operation and Devedept,supranote 40.See alscAdelle Blackett,
Whither Social Clause? Human Rights, Trade Theowy @reaty Interpretation31 GOLUM. HUM. RTS.

L. REv. 1, 31 (1999) (in most cases, core labour rightseconcilable with market principles).

130 see, egArnold, supranote 128. Similarly, Flanagan holds that “poorolabconditions often signal
low productivity or are one element of a packageational characteristics that discourage FDI info
or inhibit export performance”: Flanagaupranote 12, at 48.

31 Joseph E. StiglitADemocratic Development as the Fruits of Lat@peech at the Joint Meeting of the
American Economists Association and the IndusRielations Research Association, Boston, (8 January
2000).

22 hid.

3 See aboveart Il.
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standards resulting from the exercise of such free** These freedoms, as with
trade liberalisation, are negative rights; theyfeeedomsrom intervention. Just as
trade liberalisation’s normative force comes frararticulating the right to be free
from interference in the form of government-constied barriers to trade, the
current pro-labour linkage argument simply artitegathe right to be free from
unfair government/employer/worker interventfSh The irony in two creatures of
Liberalism being pitted against each other may yrapsomatic of Liberalism’s
inherently contradictory naturé® and means that a reconstruction of the Liberalisa-
tion/Protectionism dichotomy requires a questionirighe popular relegation of
labour linkage to the Protectionism side of théndiomy.

2 Economic Development/Poverty

Since the entrenchment of the “development paratigninternational law and
policy, as marked by then-United States Presidemin@n’s 1949 pledge to aid the
“improvement and growth ainderdevelopedreas™®’ “development” has primar-
ily come to mean economic growt#.One high-profile development consultant has
even stated that “an end to poverty... inevitably reeaigher levels of consump-
tion.”"*° This emphasis on Economic Development above a# &, of course,
partly explainable by the fact that it has suiteel interests of powerful countri&®.

It is also reinforced by a dangerous fetish onpghe of many well-meaning devel-
opment actors for things that can be measured ifjabht — an “only what can be
counted counts” mentality* This approach militates against labour linkagéhat

it lends support to the overly simplistic “BhagwRtiescription”: that the only way
to end Poverty is to increase each country’s GDRditing an increase in trade
volumes as the number one priority, above all offererty alleviation policie&*

As discussed above, this approach is potentiatlgrirect in assuming, as it appears
to do, that the unconditional protection of certainour rights is incompatible with

13 John EvansThe Trade Union’s View on International Labour Stardsin CHALLENGES TO THE
NEW WORLD TRADE ORGANIZATION 293 (Pitou van Dijck & Gerrit Faber eds., 1996).

% The freedommot to be hindered while attempting to associate ftbedomnot to be forced to work,
the freedommot to be employed as a child, and the freedmhto be discriminated agains$ee above
Part Il.

1% K oskenniemisupranote 44, at 47See alsd@Garcia,supranote 1.

137 Cited in Mark Abley,For Most, Development is a Malignant Myffihe Gazette (Montreal), Jan. 8,
1994, at 3. (Emphasis added.)

1% 5ee, egUnited Nations Development Programriieiman Development Repdt990) 104 See also
OPHELIA M. YEUNG & JOHN A. MATHIESON, GLOBAL BENCHMARKS: COMPREHENSIVEMEASURES OF
DEVELOPMENT (1998); and Eugina McGillPoverty and Social Analysis of Trade Agreementboke
Coherent Approach?27 B.CINT'L & COMP. L. REV. 371 (2004).

39| awrence E. HarrisorGulture Matters The Aust. Fin. Rev., Nov. 3, 2000 at 8.

10 TREBILCOCK& HOWSE, supranote 14, at 380.

141 see generallyPaul StreeterBeyond the Six Veils: Conceptualising and Measumogerty 52 J.
INT'L AFFAIRS 1 (1998).

42 Bhagwati states that as all developing countriegardless of their domestic political and economic
policies, have similar income distributions witlspect to the bottom 30 percent of their populatitins
principal strategy for raising the income of theopds economic growth (rather than redistribution
policies or enforced labour standards). The best twaachieve growth, he goes on to say, is through
trade: AGDISH BHAGWATI, IN DEFENSE OFGLOBALIZATION 54-64 (2004).
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Economic Development? In addition, privileging economic development at a
national level, as is measured by the GDP andectlatdicators, ignores the fact
that, even where it is successfully achieved, isiag tide of Economic Develop-
ment does not necessarily lift all bo&ts;some boats may in fact only be lifted
under the active protection of labour rigltsResponses that argue redistribution
should be left entirely to the nation-state ignibie power relationgithin states, as
addressed abov& Responses that instead argue — in a tone ironisafijlar to
that of diehard Marxists — that distributional irjas occurs because the free
market has never been given the chance to operaepure fornt*’ are perhaps
guilty of adopting an economically autistic viewtbe world as ahistorical, apoliti-
cal, ungendered and without a living environméht.

Post-development theory criticises the categodratif Economic Development as
the antidote to Poverty for different but relatedsons. Pointing out how the devel-
opment paradigm conceives “the absence of westemsf of technology... as a
criterion not of difference but of underdevelopnigiit post-development theory
guestions the so-called “adolescence myth” thatesparts of the world are more
developed than others in the first pldt®As such, the development paradigm itself
is criticised as a “pauperising mytt This position in turn has been criticised as
overly romanticising the aspirations of many pedpléunderdeveloped” parts of
the world, and therefore neglecting the fact thanynpopular struggles in less
empowered parts of the world are actually alamaesso development rather than
rejection of it*>> However, the post-development discourse does thevpotential

to make a useful contribution to the linkage disseu particularly as it demon-
strates how the development paradigm in gener&noignores non-Economic
aspirations.

This theme has been picked up on in the discoetagg to the emerging “right to
development”. This discourse urges the developmarddigm to focus on consid-

1435ee aboveart 11I(C)(1).

14 Hilary K. JosephsUpstairs, Trade Law; Downstairs, Labor La®3 G=0. WASH. INT'L L. REV. 849,
869 (2001). This is essentially a similar argunterthose that problematise the Actors Dichoto®ge
abovePart 111(B).

45 The work of Deakin and Wilkinson is instructivetinis regard. They argue that “the dynamic com-
petitiveness of economic systems” requires manutspan important one of which is protected labour
standardsSee generallfpeakin and Wilkinsonsupranote 119.

16 See aboveart 111(B).

147 Wouter Tims New Standards in World Trade Agreements: Two BedE@o Farin CHALLENGES TO
THE NEW WORLD TRADE ORGANIZATION 312 (Pitou van Dijck & Gerrit Faber eds., 1996).

18 5ee, egRonnie MorrisonPost-autistic Economig®rosperity, February 2001
<http://lwww.prosperityuk.com/prosperity/articlesépatml> (last visited Sep. 7, 2004).

149 Andy Storey,Post-Development Theory: Romanticism and PontiletéPPolitics,43 DEVELOPMENT
40, 41(2000).

%0 Daniel K. Tarullo,Logic, Myth and the International Economic Ord@6 HarRv. INT'L L. J. 533, 548
(1985).

%1 post-Development NetworkAnnex to the Manifesto of the Post-Development d&2002),
<http://www.incommunicado.info/node/view/20> (lassited Oct. 7, 2004).

%2 Storey,supranote 149, at 42.
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erations other than simply Economic Developntéhand thus emphasises that the
promotion of the market should not be an end ialfitut simply “a means of
promoting human welfare and social godf§.’Article 6(2) of theDeclaration on
the Right to Developmeht for example, states that “equal attention... shoeld b
given to the implementation, promotion and protecif civil, political, economic,
social and cultural rights”. In the context of laipdinkage, this approach can also
highlight the fact that many labour rights are ddpaf making dynamic, long-term
“non-labour” contributions to development. For exde restrictions imposed on
the use of child labour are said to have precigitahe public education movement
in Victorian England?® This is a clear reminder that Poverty alleviatiequires
labour rights to bebalanced with Economic Development, rather than simply
circumvented by resort to an “Economic Developmieaphole”’®” As such, a
reconstruction of the Economic Development/Povdithotomy requires that it be
applied to the labour linkage discourse in the Kedge that there are forms of
poverty other than economic deprivation, and foohslevelopment, such as the
creation of dignified workplaces, other than EcoiwoBevelopment.

3 Consumption/Production (Product/Process)

A third “theological dichotomy” that frequently a@grs in the linkage discourse is
the Consumption/Production dichotomy. This conceplifferentiation has be-
come an entrenched aspect of GATT/WTO jurisprudeincevhich it is most com-
monly expressed as the “product/process distinttBafore the establishment of
the WTO Dispute Settlement Body (DSB), GATT panettablished this dichot-
omy to assist with the interpretation of GATT dit+ the treaty’s national treat-
ment provision. Under this Article, Members are petmitted, inter alia, to levy
discriminative taxes® or impose discriminative non-fiscal regulatibfioon “like”
products. This criterion of “likeness” was interjge by the GATT Panel in the
Tuna-Dolphin Icase tanotincorporate differences in Production processeshét
case it was held that “regulations governing théntaof dolphins incidental to the
taking of tuna could not possibly affect tuas a product®® Although the WTO
Appellate Body (AB) has taken a more nuanced ambroia has essentially main-
tained this product/process dichotomy.Japanese Alcoholic Beveragahe AB
preferred a case-by-case analysis of likeness lasptiysical properties, end-uses,

%3 Anne Orford,Globalisation and the Right to DevelopmémtPEOPLES RIGHTS 161 (Philip Alston
ed., 2001).

54 Anghie,supranote 107, at 250.

%% Declaration on the Right to Developmef.A. Res. 128, Annex, U.N. GAOR, %#8ess., 97 plen
mtg, Supp No 53, U.N. Doc A/41/53 (1986).

16 TREBILCOCK & HOWSE, supranote 14, at 449.

157 Katherine CoxThe Inevitability of Nimble Fingers? Law, Develomtend Child Labor32 VAND.
J.TRANSNAT'L L. 115, 164 (1999).

BEGATT art 11:2.

OGATT art l11:4,

%0 United States — Restriction on Imports of TUBATT BISD, 39" Supp, 155, GATT Doc DS21/R
(1991) para [5.15] (Report of the GATT Panel, opted). (Emphasis added.)
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consumer tastes and tariff classificati8hin the Shrimp-Turtlecase, what initially
appears to be a decision in favour of the Prodoamument was in fact based on
the Article XX (General Exceptions) provision, ratithan on an absence of “like-
ness” per s€% Similarly, in theAsbestoscase, the AB found that cement-based
products containing asbestos were not “like” asisfte cement-based products
primarily due to an absence of evidence that Coessirtteated them aliké® not
because Production should necessarily be taken a@ntmunt when examining
“likeness”.

Conceiving products as distinct from the procedsesvhich they were produced
means that Consumption is privileged over Prodactin Tuna-Dolphin | for
example, the United States was free to regulatePttoeluction process of tuna
within its territories, but was in breach of Artclll to the extent that it attempted
to regulate domestic tuna Consumption by institugnban on the import of tuna
caught using a method that incidentally killed &ammounts of dolphins. While
Production is essentially ignoré¥,Consumption is thus conceived as too sacred to
be touched by anything other than the equally-sacomcept of Market Forcé®
This all relates to the question of labour linkagéehat the product/process dichot-
omy has the affect of homogenising — or “abstraétimg Marx put it®® — the
labour that made each product’s Production posdible to the application of this
dichotomy, a government would not be permittedetspond to collective demands
by its constituent consumers that carpets prodbgedeven-year-old children be
valued according to a basis other than the carfretsterial shells**’ alone.

The value in the product/process dichotomy is ithlads served as a “fairly bright-
line bulwark against sliding down a slippery slogke blocking products at the

161 By reference to a rather odd analogy, the ABapanese Alcoholic Beveragesmpared the concept
of “likeness” to an accordion, in that its breadties not remain constant, but rather is contingarthe
“context and the circumstances that prevail in givgn case to which that provision may applépan

— Taxes on Alcoholic Beveragd¥TO Doc WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R\B-
1996-2 (1996) p 21 (Report of the Appellate Body).

12 United States — Import Prohibition of Certain Shpinand Shrimp ProductsWTO Doc
WT/DS58/AB/R, AB-1998-4 (1998) (Report of the Aplagt Body).

183 «Thus, we find thatjn particular, in the absence of any evidence comiog consumers’ tastes and
habits Canada has not satisfied its burden of provireg tdement-based products containing chrysotile
asbestos fibres are “like” cement-based productgatning PCG fibres”:European Communities —
Measures Affecting Asbestos and Asbestos-contaiiaducts W.T.O. Doc WT/DS135/AB/R, AB-
2000-11 (2001) para [147] (Report of the AppelBRtaly). (Emphasis added.)

184 Except, of course, in relation to one particylaidical aspect of the production process, ie intellec-
tual property: Robert Hows&he World Trade Organization and the ProtectioMddrkers’ Rights3 J.
SMALL & EMERGINGBUS. L.131, 139 (1999).

% Jronically, some perceive collective choices oa fart of consumers to prohibit or prefer products
based on how they are produced as themselves tdiurné market forces. As Howse and Regan point
out, “there is no economic criterion for the legiticy of preferences”: Howse and Reggupranote 87,

at 279.

%6 MARX, supranote 54, at 166.

7 |bid 167.
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border” for purely protectionist reasoft.For example, removing the dichotomy
entirely, without replacing it with adequate safagls, would make it a possibility,
albeit an unrealistic one, for countries to prahdartain imports on the basis that
their Production dichotinvolve child labour. As such, rather than dispgsentirely
of the product/process dichotomy, the labour lirkatiscourse would be best
served by reconstructing it in a way that allowseptions to the distinction based
on actual non-protectionist polici$.

D Regime Dichotomies

The fourth kind of conceptual differentiation thegpears frequently in the labour
linkage discourse involves dichotomies relatingthe question of what types of
regimes are best suited to the regulation of wadelrelations and the labour
market. These dichotomies can therefore be termedime dichotomies”. The
three major “regime dichotomies” identifiable irethabour linkage discourse are
universalist/relativist, WTO/ILO and welfare/samcts!”® These will be analysed in
turn.

1 Universalist/relativist

The argument that labour linkage harms the conipetiadvantage of LEDCs,
because it entails the imposition of internatiostaindards that are not compatible
with domestic contexts, relies on the notion thaiversal standards are distinct
from standards that recognise some degree ofvigyati* Having established this
universalist/relativist dichotomy, anti-linkage paments are therefore able to argue
that certain countries or regions have the rightreate their own standards with
respect to the regulation of employment relatiopstand the labour market, and
that it is not possible for them to do this witldrframework of international stan-
dards'’? Aside from the problems relating to who is cregtitandards for who in
such a scenari? this line of argument ignores the fact that aernimational labour
regulation regime can be simultaneously universdlralative.

%8 Remarks by John H. Jackson in Pafiéle Limits of International Trade: Workers’ Protiect, The
Environment and Other Human RighBroceedings of the 94Annual Meeting of the American Society
of International Law 224 (2000).

% This could perhaps be achieved through the addifoan “Article XX chapeau’-type clause: Howse
and Regansupranote 87, at 279-85.

9 Amongst those who are in favour of labour linkatiere is yet another regime dichotomy involving
the question of whatnode— legislative or judicial — linkage should take. Thase for legislative
linkage is well articulated in Guzmasipranote 76; and Jose E. Alvaréfow Not to Link: Institutional
Conundrums of an Expanded Trade Regifh&JWDENER L. Symp. 1 (2001). On the case for judicial
linkage,seeAdelle Blackettsupranote 129; and Joseplspranote 144. A discussion of this “internal
regime dichotomy” is, however, beyond the scopthisf paper.

" This line of reasoning seems to have influencedrtanel irShrimp-Turtlecase, discussed above, at
first instance:seeUnited States — Import Prohibition of Certain Stpirand Shrimp ProductsVTO
Doc WT/DS58/R, 98-1710 (1998) (Report of the Panel)

2 See, egMohamadsupranote 17, at 6.

173 Seediscussion of the “actors dichotomy”, above PH(B).
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Different states can, and do, implement the norreationtent of universal stan-
dards in different ways; universalism is not abssiu!’* For example, in a study
of seven East Asian countries, Cooney et al fohatlall had adopted international
labour standards to some extent, yet these stamdatdrn adopted a unique char-
acter and impact in each jurisdictibi.By virtue of the fact that legally “trans-
planted” concepts may be understood differentltHgybureaucracy, the judiciary,
the legal profession and the public in each courtrypnay actually be inevitable
that each jurisdiction will adopt universal staritfain a relativist way’® In addi-
tion, universal standardeemselvegan allow for relativity. The ILO’$Viinimum
Age Conventionfor example, allows countries “whose economy addcational
facilities are insufficiently developed” to substi lower minimum ages than those
ordinarily required-’’ Similarly, the European Social Charter Committe&xperts
has defined a “decent standard of living” not bfgrence to an absolute wage, but
by the universal standard of 68 percent of a n&iamerage wage, thereby allow-
ing for differences according to relative economtévelopment’® Such examples
highlight the misconception that universal and tie¢a standards are necessarily
mutually exclusive. The labour linkage model disads below in Part IV thus
attempts to reconstruct the universalist/relatidishotomy so that it incorporates
this knowledge.

2 WTO/ILO

A corollary of the trade/non-trade dichotomy dissads abovE? is argument within
the labour linkage discourse about which institufilestitutions is/are best suited to
dealing with international labour standards. Thopposed to labour linkage often
structure their arguments on this point around sEOMIO dichotomy. The Interna-
tional Labour Organization, it is argued, is the institution tt&sited to dealing with
labour, while the Worldrrade Organization is best suited to dealing with tréfe.
As such, efficiency demands that the twain shaleneneet — other than through
“mutual consultation” aimed at ensuring “consisien¢ actions:®!* However, the
“you-cannot-kill-two-birds-with-one-ston&® understanding of the role of institu-
tions in achieving social goals is fast becomingdated; as Sen points out, “the
idea of doing one thing at a time is, of coursdl, dficharm... but it isn’t a great

4 TREBILCOCK & HOWSE, supranote 14, at 443.

5 See generallLAW AND LABOUR MARKET REGULATION IN EAST AsSIA (Sean Cooney et al eds.,
2002).

8 See, egCooney et alsupranote 98, at 13.

7 L0 Convention No 138 concerning the Minimum AgeAdmission to Employmenopened for
signatures 26 June 1973, 1015 UNTS 297, art 2¢(tgfed into force 19 June 1976).

8 Clevelandsupranote 10, at 157.

95eePart 1I(A).

80 This was the position put forward in tBingapore Ministerial Declaratioand affirmed in thé®oha
Ministerial Declaration See aboveart Il.

281 Srinivasansupranote 83, at 221.

82« inkage is like trying to kill two birds with onstone, so we need another stone”: CUTS Centre for
International Trade, Economics and Environmeupranote 49.
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guide to practical policy*® Instead, the idea that certain issues, like laboan
and should come within the purview of more than orsitution is gaining cur-
rency within international social institutions. $hs demonstrated, for example, by
the increasing popularity of the “mainstreamingtgeigm within organisations
such as the IL@ with extensive experience in working for sociaatsd®*

The ILO and the WTO are very different organisagiotihey have different man-
dates and different strategies for implementingrnthElowever, rather than being a
reason why labour should be assigned to one anthedather, this is a reason why
it should be addressed by both. While the ILO’s a®dperandi is to achieve
desired outcomes through social dialogue and therdts” of technical assistance
and development aid, the WTO is now increasinglkintause of the DSB and
resorting to the “stick” of authorised trade samsi™®® Due to the fact that each
dispute in relation to labour will have its own text and therefore demand a
unigue remedy, it is likely that eombinationof these hard/soft approaches will
achieve the best overall outcont8sAfter all, dual- or multi-organisational ap-
proaches are already a feature of the WTO. Disgpetdement, for example, often
involves expert advice from international orgarigad in relation to various stan-
dards'®’ Formal procedures could be put in place for tH® th serve as an expert
witness, compliance monitor and technical assistalsbour-related WTO disputes
and their follow-ups®® The fact that the ILO’s Constitution grants it @athority
to issue trade sanctioif,while the WTO has an established framework for agan
ing such sanctions, is perhaps a strong enoughmdatefor this>°

3 Welfare/sanctions

Several commentators claim not to be against tea af international labour stan-
dards per se as much as the notion that they shmuldnforced by recourse to
sanctions?! Their argument is often that on “moral causes’hsas the treatment of
labour, “a good tongue-lashing... is more likely torkvtoday than a bite'®? This
argument partly rests on the carrots/sticks diamgtaliscussed abové® It also

183 Amartya SenWhat is the Role of Legal and Judicial Reform ia fhevelopment ProcessPaper
presented to the World Bank Legal Conference, Wagbn, (5 June 2000) 3.

18 See, eglnternational Labour Officdl.O Action Plan on Gender Equality and Gender Maieam-
ing (2001).See alsdVicGill, supranote 137, at 396.

18 See, egFlanagansupranote 12, at 19. For a discussion on the impatW80 sanctionsSee below
Part 111(D)(3).

18 Cleveland,supranote 10, at 151See alsdKatherine van Wezel Ston&p the Yukon and Beyond:
Local Laborers in a Global Labor Marke® J.SMALL & EMERGINGBUS. L. 93 (1999).

387 For example, GATT/WTO Panels frequently consué World Health Organizatiorsee, egThai-
land — Restrictions on Importation of and Interfaxes on Cigarette8ISD, 37th Supp, 200, GATT
Doc DS10/R (1990) para [27] (Report of the GATT &aadopted 7 November 1990).

18 Zaheersupranote 5, at 100.

189 Constitution of the International Labour Organizai(1919) art 33.

0 see, egZaheersupranote 5, at 84See alsdal, supranote 56, at 67; and Howsapranote 164, at
134.

1 See, egBhagwatisupranote 20 See als@utrisno supranote 83.

192 BHAGWATI, supranote 19, at 250.

3 See aboveart [11(D)(2).
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relies on another dichotomy, based on labour bamgrational “moral cause”, as
opposed to the amoral, scientific pursuit of tralleis therefore acceptable that
violations of trade agreements — themselves repldte language privileging the
amoral and scientiff¢* — be met with an authorisation of sanctions, wihiie
authorisation of sanctions for the violation ofdeaelated labour standards is
construed as such an imprecise exercise that itdwmu innocent people’s welfare
at stake.

To be sure, many of the claims that WTO-authortsade sanctions will hurt those
they are intended to protect are well founded. Whsanctions are authorised
against an LEDC, for example, it may deprive ittlod trade revenue required to
improve its labour condition’s> Even where an LEDC is able to bring a successful
caset®® the remedy of authorised sanctions may not baciite as this may de-
prive it of valuable imports and make no real intpatthe target?’

Notwithstanding these significant concerns, thefavelsanctions dichotomy re-
mains problematic. First, the claim that curreat& agreements are more rational
than a mechanism for labour linkage is in defianE¢he fact that many current
GATT/WTO Agreements actually embrace the mysterglue judgments and
irrationality they claim to excludE? If one accepts that it is possible for a rational
application of sanctions under such Agreements, simmuld also consider the
possibility that sanctions in relation to “moralisas” may be equally as ration&.

Second, it is unlikely that sanctions will be autbed unless gross violations of
labour standards have occurf@yRather, it may be the case that the real value of
sanctions is that they can lurk as a potentialathte would-be violators as they
bargain in the shadow of the 1&#.As anyone who has attended a mediation ses-
sion prior to a civil trial would be aware, no pawtill bargain in good faith without
knowing that going to trial is a possibility (albémprobable), even where all
parties may be convinced that going to trial isii@st undesirable outcome. In the

% Anne Orford, Trade, Human Rights and the Economy of Sacrifilerking Paper No 03/04, Jean
Monnet Program, New York University School of La2@04, 20.

9 Sutrisnosupranote 83.

% There are a number of structural obstacles niiligaagainst this in the case of an LEDC bringing a
case against an EDC. These include the abilityosfgsful countries to use their political and ecomom
weight to discourage claims, the inability of marDCs to have access to a well-resourced legal team
and the difficulty for LEDCs in collecting data @dpe of being used as credible evidersaee, egMarc

L. Busch and Eric ReinhardBargaining in the Shadow of the Law: Early Settletna GATT/WTO
Disputes 24 FORDHAM INT'L L. J. 158 (2000).

97 Sutrisno supranote 83.

%8 Orford, supranote 194, at 21.

199 Empirical evidence in relation to the labour ligkawithin the General System of Preferences sup-
ports this notion: Howsesupranote 164, at 161-2.

20 If it is any indication, the ILO has only recomnaenl sanctions on one occasion in its 85-year
history: seelnternational Labour OfficeReport of the Commission of Inquigupra note 86, and the
adoption of its recommendations at the 2 B&ssion of the Governing Body of the Internatidrethour
Organization, November 2000.

21 5ee, egDaniel W. DreznerThe Hidden Hand of Economic CoercjdPaper presented at the Forth
Meeting of the European Consortium on Political &esh’s Standing Group on International Relations,
Canterbury, (6-8 September 2001).
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same way, without thiéhreat of sanctions there may be an incentive for coestid
agree on unattainable or unworkable forms of laldmkage, and/or for the em-
powered elements of those countfiéso give lip service only to the implementa-
tion of linked standards.

The third problem with the welfare/sanctions didmy is that although sanctions
may harm some innocent people, their employment i@present the lesser of two
evils?% Take for example the concept of imprisonment, st severe criminal

penalty in most local jurisdictions where capitahjshment does not apply. In most
cases, imprisoning an individual will involve caugisignificant harm to innocent
individualsO the criminal’s children, partner, parents, etce Tact that such harm

occurs is a good reason to make the process fermdieing guilt as robust as

possible, to minimise the harm suffered by thirdipa, and to focus policy-making

energy on macro-level crime prevention (eg throwgtucing unemployment,

enabling greater access to education, etc). Howewen ardent civil libertarians

would be unlikely to support the abolition of imgwhment in all cases. It may be
harsh, but the alternatives for both the innocedividuals and for society at large
may be even worse without it. In some instances, rttay be the case with sanc-
tions.

It is common knowledge that “sanctions”, in botlatdral and multilateral con-
texts, is a dirty word among most internationaklegcholars, and perhaps deserv-
edly so. The UN sanctions on Iraqg resulted in thatll of an estimated two million
civilians?® O forty percent of them under five years of g&] and in doing so
reinforced a former UN Secretary-General's statdntbat sanctions are “blunt
instruments?®® Moreover, the sanctions on Iraq were unsuccessfaichieving
their desired outcome, and perhaps even frustthgesituation.

For all the problems associated with them, howewsgrnational sanctions are also
dynamic instruments. The current trend within thetétd Nations Security Council,
for example, is a move towards better-honed internal sanctiong! with indica-
tions of success in some cases. These includesthed bans that were placed on the
Milosevic clique in the former Yugoslavfd’ the airspace restrictions placed on

22 geediscussion of the actors dichotomy, above P&({B)II

23 gee generallypavid A. Baldwin,The Sanctions Debate and the Logic of Cha2ddNT’ L SECURITY

80 (1999).

24 George E. BisharaEacing Tyranny with Justice: Alternatives to Wattlire Confrontation with Irag

7 J.GENDER, RACE AND JUSTICE 1, 26 (2003).

295 GEOFFSIMONS, THE SCOURGING OFIRAQ 223(2d ed. 1998).

2%6 Boutros Boutros-GhalSupplement to an Agenda for Peace: Position PapéteSecretary-General
on the Occasion of the Fiftieth Anniversary of theted Nations[70], UN Doc A/50/60 (1995).

27 See, egGary Hufbauer and Barbara Oed@rgeted Sanctions: A Policy AlternativeRaper pre-
sented at the Institute for International Econonfiggnposium on Sanctions Reform in Asia and the
World, Washington, (23 February 2000) <http://wwedom/publications/papers/hufbauer0200.htm>
(last visited May 20, 2004).
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Lybia,2%® and the strict certification regime imposed tatries profit-making from
“conflict diamonds” in Africa2®®

There is no reason why the WTO cannot develop kofdsanctions that involve
less “bluntness” than sanctions as we have cuyremtine to understand them.
Trebilcock and Howse suggest, for example, thattgams could go beyond even
sectors of the economy, and instead apply onlyattiqular businesses within a
given sectof!® Given these possibilities, it is easier to imagirstuation where the
potential harm caused by sanctions would be outwegigby the harm that would
result from not applying them. In such circumstand®owever rare, it would be
prudent to question the welfare/sanctions dichoto#fter all, decision-makers do
not have the option of criticising every avenuaciion or inaction with which they
are presentel when something must be done, sanctions may beetteoptiorf™*

v MoVvING BEYOND ESTABLISHED CONCEPTUAL
DIFFERENTIATIONS: A CROSS-CUTTING LINKAGE
MODEL?

The above discussion has examined some of the d&egeptual differentiations
featured in the labour linkage discourse, and fedeseveral of the “hidden contra-
dictions” and “unconscious desires” that exist witthem?' It is therefore hoped
that such revelations will provide some “new spabetween international trade
law and labour rights discourse for further debatel decision on the issue of
labour linkag€’*® This next Part aims to build on these revelatEmas to suggest a
labour linkage model that cuts across some ofrtwitional conceptual differentia-
tions that have brought the discourse to a stakeniaino way do | intend this to be
understood as a comprehensive and coherent sototitwe labour linkage issd&!
the model | suggest is designed to demonstrate thewdiscourse can continue
without constant reference to the traditional cqhgal differentiations discussed
above. In all likelihood, this model will in turretbased on conceptual differentia-
tions which, in turn, need to be put to furtheticism: “the critical process must
continue™?*® After all, justice may be an “experience of thepassible*® How-

28 gee, eg Flynt Leverett, Why Libya Gave Up on the Bomblew York Times, Jan. 23, 2004
<http://www.mtholyoke.edu/acad/intrel/bush/libyart (last visited May 20, 2004).

299 Resolution on AngolaS.C. Res. 1176, U.N. SCOR,6%ess., 389%mtg, U.N. Doc S/RES/1176
(1998); andResolution on the Situation in Sierra LepBeC. Res. 1306, U.N. SCOR,"5Sess., 4168
mtg., U.N. Doc S/RES/1306 (2000).

205ee, egTREBILCOCK& HOWSE, supranote 14, at 448.

Z1 Hence Baldwin is critical of the number of studteat focus on the low success rate of sanctions
without considering the impact of policy alternavSee generallBaldwin,supranote 203.

%2 Martii KoskenniemiWhat Should International Lawyers Learn from Kawu?, 17 LEIDEN J.INT'L

L. 229, 241(2004).

#3The idea of creating new space for linkage disseis discussed at length in Pahsjspranote 43.
2141f | had that intention, | would have at least raah attempf]l as Yablon puts ifl to jazz the model
up with a lot more references to theoretical debatiéh which neither of us are familiar, and agglou
have never read and | have only skimm8ee generallfCharles YablonStupid Lawyer Tricks: An
Essay on Discovery Abuysg6 @LUM. L. REv. 1618, 1619 (1996).

215 Koskenniemisupranote 44, at 487.
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ever, maintaining a dynamic discourse may be a wtefards it. In fact, putting
forward new models for labour linkage may in itdedf a form of action, as those
who seek to derail labour linkage may find themsglmaking serious attempts to
impr%e labour conditions so as to demonstrate ldtadur linkage is not neces-
sary:

A A Suggested Linkage Model

The model for linkage | put forward builds on thernational community’s in-
creased focus on core labour righlt involves, controversially, the use of sanc-
tions O in a very limited set of circumstances. Under thisdel, the four
“fundamental rights” identified by the ILO — freedoof association, freedom
from forced labour, freedom from child labour angeldom from discrimination —
would be made subject to a “comply or explain-anfiee” mechanism in export
sectors. Individual countries would have the optafnelecting to join either a
“comply” scheme or an “explain-and-enforce” scheiakecting the latter scheme
would not, of course, absolve the country of itéigattions to the ILO under the
ILO Declaration it would simply mean that the enforcement of thobligations
would be outside the WTO’s jurisdiction.

Where a country has joined the “comply” schemeiddiound by the DSB to have
permitted or caused any of the rights to not bereefl in its export sector, by
reason other than institutional incapacity, otheantries would be authorised to
impose sanctions on it. Where a country electsekplain-and-enforce” scheme, it
has two obligations: first, it must submit an exjton to the WTO Secretariat as
to why it has not joined the “comply” scheme; setahmust create and enforce its
own laws in relation to the core labour rights \vitlits export sector. This first

obligation is essentially similar to existing regsin various stock exchanges,
whereby listed corporations are required to expdain deviation from best practice
guidelines?*® The second obligation on countries that “opt-caftWTO enforce-

ment of core labour rights is based on MNath American Agreement on Labor
Cooperation(NAALC),?? which includes an “enforce your own laws” provisio

the breach of which can attract sanctions in @ato occupational health and
safety, child labour and minimum wag@5To combat the privileging of migration

216 Jacques Derriddorce of Law: The “Mystical Foundation of Authofitiirans Mary Quaintance) in
DECONSTRUCTION AND THEPOSSIBILITY OF JUSTICE 16 (Drucilla Cornell et al eds.,1992) [trans of:
Force de loi: “Fondement mystique de l'autorié”

Z7Mehmet et alsupranote 78, at 82.

285ee aboveart Il.

%9 5ee, egAustralian Stock Exchange Corporate Governanagn€ih Principles of Good Governance
and Best Practice Recommendatid@603).See alsdCommonwealth of Australia, Royal Commission
into the Failure of HIH Insuranc&jnal Report(2003).

20 North American Agreement on Labor Cooperati®rSeptember 1993, United States-Canada-Mexico,
32 ILM 1499 (entered into force 1 January 1994).

ZZLNAALC art 29. Parties are also under an obligatimeffectively enforce all of their own labour law
and ensure they provide for “high labo[u]r standar@rts 2-3), but non-enforcement of laws outglie
scope of occupational health and safety, child dalzmd minimum wages is not subject to arbitration
sanctions.



2005 Reconstructing Linkage Discourse 111

laws over labour laws, particularly in ED&3 the “enforce your own laws” provi-
sion could include a requirement that non-citizeasafforded the same protection
as citizens with respect to the fundamental rightd\Not complying with these
obligations would also attract authorised sanctions

A fair and workable labour linkage model also reesisome reform to WTO
dispute settlement procedures, remedies and thetdgat. Due to the evidentiary
burden faced by some countries in obtaining infdimnaabout foreign labour laws
and their (non)enforcemefft. ILO findings should be deemed to be sufficient
evidence. Unlike under the NAALC, expedited prodegsl should be permitted
where, for example, there is a linkage complainbiving a large disparity between
the legal resources available to the pafies.

The model would include authorised sanctions fer rgasons discussed abdtfe,
in particular the notions that in some cases samstimay be a “lesser evil” or may
be necessary in order to encourage parties to ibarggood faith. In such cases, so
as to avoid punishing innocent businesses, sasctipresponse to linkage should,
where possible, be targeted at individual entegpristher than entire sectors or
countries’?’ In addition, a test could be included wherebydhas would lie with
the sanctioning country to demonstrate that thehuebhan harm caused by the
sanctions would be less than the harm caused btinobed non-enforcement.
Where the country authorised to implement a sam@grinst another is an LEDC
and can demonstrate that sanctions will tangiblynhiis own economic develop-
ment, it should be entitled to a different remedtlyis could include a right to sus-
pend the violating country’s WTO voting rights oSB-access rights, to receive
mandatory compensation, or to trade its authoosatib a country that is able to
carry it out. These stringent requirements for dléhorisation of trade sanctions
and other penalties mean that they would raredyélr be used. This does not mean,
however, that they would be useless; they woulg al&ey role in enforcing certain
standards by remaining a residual threat.

Changes to the WTO Secretariat could include thabbshment of a framework
through which workers and employers can enjoy paemaobserver status at WTO
negotiations. This would address the problems &ssacwith these groups having
to rely on ad hoc invitations from their respectg@ernment$?® Another change

22g5ee aboveart I11(B).

223 Cf Cleveland, who has put forward the idea that fight to equal treatment for migrant workers
should existacross the boardather than simply in respect to fundamental sgtlevelandsupranote
10, at 158-9See alsdelow Part IV(B)(2).

224 Karen Vossler Champioiwho Pays for Free Trade? The Dilemma of Free Trauie International
Labor Standards22 N.CJ.INT'L L. & Com. REG. 181, 235 (1996).

5 gee, egZaheersupranote 5, at 102.

26 35ee above®art 111(D)(3).

227 |pid. At this point, the labour rights approacteses to depart from the traditional human rights
approach, the latter of which has in the past ténddoreground harm done explicitly by governments
KENNEDY, supranote 74, at 9.

228 This seems to concur with the recent recommenuatiche ILO World Commission on the Social
Dimension of Globalization that the WTO establisbrfnal consultation structures” in order to receive
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to the Secretariat could be the establishmentWbeking Group on Trade-Related
Aspects of People Movement, which would be changét investigating policy
solutions that deal with the imbalance brought albguthe simultaneous liberalisa-
tion of the movement of goods and deliberalisatddrthe movement of natural
persong?

The most important feature of the proposed modéhas it allows for a flexible
approach to labour linkage yet seeks to firmly@mth the rule of law at an interna-
tional level in relation to what have been credillgntified as core labour rights.
Key difficulties will lie in defining the standarof enforcement required? assess-
ing when non-enforcement can be attributable totin®nal deficiency rather than
an absence of political wiff* and determining the kind of situations where sanc-
tions will result in less harm than non-enforcemétdwever, problems involving
standard setting, the adducing of motives, anddtermination of appropriate
penalties are the very essence of law. As with rojilmésdictions?*? solutions to
such problems can be found through the politicalcess and through jurispru-
dence, the latter of which in this instance mayabk to draw on the “margin of
appreciation” doctrine developed by the EuropeanrCaf Human Right$3

A further problem will arise by virtue of the fattat a great deal of labour legisla-
tion in LEDCs can be best described as “aspirakipmathat it “puts forth a vision
of what reality should beé®3* Forcing these countries to enforce their lawsjosri
hold, thereby robs them of much-needed “flexibilfy? Without seeking to en-
courage the kind of legal triumphalism apparemnamy EDCS> it is important to
address this criticism by pointing to the imporeraf the rule of law for both
economic development and the creation of sustanftbedom in the workplace
and labour market’

policy input from workers: ILO World Commission @¢he Social Dimension of Globalizatioaupra
note 36, at 124.

29 gee, egUnited NationsReport of the High-Level Panel on Financing for Blepmentl5 (2001)
(calling for investigation into an internationalragment on the movement of natural persdBsg also
BHAGWATI, supranote 122, at 315 (calling for the establishmera &¥orld Migration Organisation).
205ee, egBHAGWATI, supranote 19, at 247.

%1 Fields,supranote 7, at 72.

232 And, in fact, with the intellectual property linga within the WTO itself, which came out of a regim
administered by the World Intellectual Property @rgation that lacked both a consensus about funda-
mental standards and effective enforcement mecmaniShomassupranote 67, at 398.

233 Under this doctrine, “national governments areegiwa certain degree of discretion regarding the
specific manner in which they implement Europeamy@ation rights”: Douglas Lee Donohéuton-
omy, Self-Governance, and the Margin of Apprecrati@eveloping a Jurisprudence of Diversity within
Universal Human Rightsl5 BMORY INT'L L. REv. 391, 451 (2001)See alsdyal BenvenistiMargin of
Appreciation, Consensus, and Universal Standa3dsN.Y.U.J.INT'L L. & PoL. 843 (1999).

234 Matei Mihalca,Rule of Law in ChinaRediff.Com, 23 February 2004
<http://lwww.rediff.com/money/2004/feb/23guest2.htfiest visited Aug. 24, 2004).

235 BHAGWATI, supranote 19, at 249.

2% 5ee generallBtephen J. Toopégegal and Judicial Reform Through Development Aaste: Some
Lessons48 McGILL L. J. 357 (2003).

27 5ee generallfrodd J. Zywicki,The Rule of Law, Freedom, and Prosperit Sup. CT. ECo. ReV. 1
(2002).
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While it is important that countries have flexibjlin determining the content of
their laws, the rule of law, when understood ashauty being carried out “in
accordance with known and objective legal prinaipfé® demands an abandon-
ment of “flexibility” as to whether or not a lawahld be applied at all. This kind of
“flexibility” simply gives the state the preroga#ivto conduct discriminatory law
enforcement, thus serving to perpetuate existingeparelations and ultimately
working against both economic growth and labouhtdg As such, the ILO has
stressed the “need for a renewed role for the ,statét on the rule of law and
democratic institutions®° Across the globe, it is only in this way that laand
labour law in particular, will have any chance afndicantly influencing other
social systems, such as the state or the mé&ket.

B A Challenge to Traditional Conceptual Differentiations?

Potentially the most biting of critiques of this deb is its lack of political support.
However, to make such a critique is to misundedstay intention behind putting
forth the model. In putting forward the above medetlo not intend to garner
political support but tanake roonfor political decision&* — be they judicial or
legislative?*? The amount of room created may be a function efetktent to which
the model prompts ways of thinking outside the itraal dichotomies. As such,
the discussion below turns to this point.

1 The Conceptual Dichotomy

The suggested labour linkage model challenges tmeeptual dichotonfy® in
several ways. Once one begins to talk less abeualtstract and more about prag-
matic policy options, notions of purity and contaation become more difficult to
sustain, because it becomes possible to imagikada as being part of trade it-
self?** Suggestions for reform also demonstrate the fuediily political nature
of trade regulation; it becomes clear to see thatvis within and outside trade is
dynamic, and determined by decisions of negotiatdfudicators and commenta-
tors rather than by divine ord®?. (In this regard, further analysis of the tradefnon
trade dichotomy could learn from feminist critiques how the public/private
dichotomy has been presented as immutable, apdlditd pre-existing, in order to

2% United Kingdom Overseas Development Administraticew, Good Government and Development
(1996) 3, cited in Toopsupranote 236, at 369.

23910 World Commission on the Social Dimension obélization,supranote 36, at 14.

240 For a discussion of the relationship between lab@w and other social systen®ee generallBean
Cooney and Richard MitcheNVhat is Labour Law Doing in East Asi@?LAW AND LABOUR MARKET
REGULATION IN EAST ASIA (Sean Cooney et al eds., 2002).

21 5ee generallKoskenniemisupranote 212.

242 geesupranote 170 and accompanying text.

235ee aboveart I1I(A).

244 Or perhaps as intersecting with it rather thanp$jmunning parallel to it: Pahujsupranote 43, at
40.

%5 See generalliKoskenniemisupranote 212.
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mask the gender dimensions of power relatffsimportantly, linkage proposals
also demonstrate the limits of linkage. For examtile above model covers only
four “core rights”, while other workplace and lalbanarket standards are left to be
pursued by means outside the scope of contemptiady regulation. Trade and
labour can thus each be linked without being fatipsumed by the othét’

The notion that trade and labour are neither miyteaiclusive nor mutually inclu-
sive is further demonstrated by the suggested risodgplication to export sectors
only. This provides a clear conceptual link betwé&ade and labour: people who
produce goods and services to be traded interradiyoare those whose labour
rights should be protected by international trag®.|There may be significant
difficulties involved with determining this scopehat happens, for example, if
Nike respects the core rights of those who prodNike shoes for export, but those
who are engaged by sub-sub-contractors to proVideatering services to a Nike
factory are denied, say, the right to associate® arswer will inevitably involve
judgement and a degree of artificiality, and thes® fall outside this scope may
suffer — at least in the short-teff. However, the very possibility that it may be
politically plausible to distinguish a group of p® as workers involved in trade
from those not involved in trade, is capable ofn#igantly disturbing the
trade/non-trade dichotomy in relation to labouk#éige and therefore creating room
for political decisions.

2 The Actors Dichotomy

The proposed model deals to some extent with thablgms posed by the
North/South dichotom§*® The idea that the governments of countries haivegpy
responsibility for the welfare of their constitugmipulations is preserved, in that
states are given the right to elect an enforcemagiine. However, the authority of
the state is checked by the requirement thatiiifiels why (through the explanation
mechanism) and how (through its domestic laws)ag decided to place itself
outside the WTO enforcement of standards arouncthwhi broad international
consensus exists® This check may therefore create a situation inctvisiates and
their beneficiaries are made more accountable tb Homestic and international
stakeholders. These stakeholders might includensnimdustry groups, farmers’
associations, aid organisations and of course ctiates — from both within and
outside the same North/South bft.The concept of targeted sanctitfiseven

246 See generallfPahujasupranote 43.

247 This should come as a relief to both those whd seekeep trade “pure” and also those, such as
Pahuja, who support linkage but caution againstaaid human rights to trade and stir” approach: Ibid
41.

28 However, in the long-term the capacity of the exmector to establish standards for domestic
production may neutralise this.

295ee aboveart 111(B).

20 And which, as far as the ILO is concerned, theylmund to implement by virtue of theD Declara-
tion: See aboveart II.

%1 Harry Arthurs,Reinventing Labor Law for the Global Economy: thenjamin Aaron Lecture22
BERKELEY J.EMP. & LAB. L. 271, 287 (2001).

%2g5ee aboveart [11(D)(3).
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opens up the possibility that one state may sam@i@roducer, or a foreign sub-
sidiary of a producer, that is owned by its owrizeits. Many of the complaints
lodged against Mexico under the NAALC, for examp@yve actually been in
response to practices by United States companidstlair subsidiaries run by
Mexican elites™?

The model also deals with an anomaly within thethi@outh framework: migrant
workers. For the most part, migrant workers aren“aotors” in the North/South
dichotomy, as they fall outside what has come tdheeprimary responsibility of
states: protecting their own citizens within theiwn borders> However, the
model does not propose to compel states to afferdame rights across the board
to migrant workers as they afford to their ownzgtis; this may actually cause
harm to would-be migrant workers by decreasingntiges for host countries to
provide them with beneficial employment opportwest®® Instead, the scope to
which equal treatment of migrant workers must blereed has been defined as the
four fundamental right®® Whether such a model is adopted or not, the muttin
forward of such ideas exposes fundamental probieitisthe North/South dichot-
omy and suggests the possibility of policy adoptngritical and more nuanced
approach to it.

3 The Theological Dichotomies

The proposed model also challenges the theologitehotomies discussed
above®’ The Liberalisation/Protectionism dichotomy is d¢baged by providing
countries with the choice to “opt out” of the WTGQigternational standards en-
forcement regime if they see this as an effortrtéainly undermine their competi-
tive advantagé® This will also give countries that consider thégtstandards
dichotomy to be based on false premises, at ledistraspect to the fundamental
labour rights, the chance to demonstrate the natiahthe two can exist — and be
improved — simultaneousf? By requiring countries to be accountable to some
degree with respect to labour rights within theivnojurisdictions, however, the
model perceives the inherent Protectionism withimetalism; the “invisible hand”

23 TREBILCOCK & HOWSE, supranote 14, at 461. Admittedly, however, the remedieger the NAALC
are often insufficient in proportion to the effirttakes to have them awarded, and seeking auttbris
sanctions is a virtual impossibilitgee, egHuman Rights Watclsupranote 100.See alsacChampion,
supranote 224, at 234-5.

24 See abovearts I1I(B) and 11I(C) See alscClevelandsupranote 10, at 158-9.

25| have had the personal experience of spendingrtauaths in an Indonesian village from which many
migrant workers are sourced to work in the MiddésE All returned workers | spoke to agreed that th
working conditions were not good, but none regcettee opportunity to work for two years and bring
home enough savings to make productive investniertkee local aguaculture industry.

%6 To take too broad a scope may be analogous todheeptual violence that Pahuja warns of when a
critical cause is pushed into its “master subjeeihujasupranote 43, at 41.

%7 See aboveart 111(C).

%8 As mentioned above, this will not absolve thosentdes from their responsibilities to the ILO unde
thelLO Declaration it simply means those countries will not be heddauntable by the WTO.

9 gee, eglames HeintBeyond Sweatshops: Employment, Labor Market Sgcamid Global Inequal-
ity 36 ANTIPODE 222, 223-4 (2004).
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of trade law is acknowledged as being unable teddell forms of subsidi€S®
Similarly, addressing the issue of freedom of mosetris an implicit acknowl-
edgment that Protectionism exists within the systéiriberal trade law.

The concept of labour linkage itself is inhererdlytagonistic towards the notion
that Economic Development, as achieved by traddl absts, is the sole antidote to
Poverty. Through presenting a number of values iy “trump” trade in certain
circumstances, the proposed model attempts tooremfthe notion that trade is
simply a means to an end. If looked at directlgsth trumping values pertain to
core rights in the workplace and labour market. Eloav, given that these rights are
in many cases preconditions for more general hungiits®* and the development
of civil society?*? the challenge labour linkage poses to Economiceld@ment is

a broad one. Even where a country opts out un@gemttdel, the requirement that it
continue to uphold the rule of law with regard b@ fundamental freedoms may
itself be conducive to legal and judicial developtnén this way, the requirement
may be understood as permitting the prioritisatibconomic Development while
also challenging the “development as Economic Ompraknt alone” paradigfi’
Similarly, the permission granted under the prodosedel for countries to treat
products differently according to whether their dRrction was carried out in accor-
dance with international or domestic labour stadslgwhatever the case may be),
challenges the traditional Consumption/Productimmatomy while reconstructing
it in a way that does not permit countries to ingteir own standards of Produc-
tion on others.

4 The Regime Dichotomies

The proposed model challenges the regime dichosfiéo perhaps an even
greater extent than it challenges any of the ditaglitional conceptual differentia-
tions. The universalist/relativist dichotomy is tbaged by the fact that on one
hand the model is “relativist” in that countrie® ajiven the autonomy to opt in or
opt out of the enforcement of international labdghts. On the other hand, how-
ever, the notion that countries which have optetdstwould instead explain their
non-enforcement and enforce their own standardslectyes the notion that labour
is a matter that falls entirely within the scopenational sovereignty. This is con-
sistent with an emerging notion, as articulateth@Vienna Declaration on Human
Rights®®® that human rights can be simultaneously univessal relativé®® An

20 pahujasupranote 43, at 51.

#13ee, egHuman Rights Watchsupranote 100See alscChampionsupranote 224, at 238.

%2 gee generallyPaul de WaartMinimum Labour Standards in International Trade rfrea Legal
Perspective in International Trade and Labour Standards from anol@mic Perspectivein
CHALLENGES TO THE NEW WORLD TRADE ORGANIZATION 245-64 (Pitou van Dijck & Gerrit Faber
eds.,1996).

23 gensupranote 183, at 9.

%#435ee aboveart II(D).

%5 \Vienna Declaration and Programme of Action: Repuirthe World Conference on Human Rights
U.N. Doc A/CONF.157/23 (1993).
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application of the “margin of appreciation” doctimvould also see that domestic
circumstances are taken into account in the comtegpplying international stan-
dards.

The key role that the ILO would play in disputetleghent within the proposed
model questions the legitimacy of the traditional @/ILO dichotomy. Given that
under the model countries will require detailedoinfiation about each other’s
labour laws and practices, the ILO would also lideselay a key ongoing informa-
tive role, outside dispute settlement. The varioogimitments, explanations and
complaints tendered to the WTO under the model evbkiéwise put it in a position
to inform the “soft approach” of the ILO. As suathile problematising the notion
that trade should be left entirely to the WTO aaoblur to the ILO, the model does
not fuse the two. In this way, both a “hard” antbaft” approach are made possible
under the model.

The inclusion in the model of the “hard” approadhaothorised sanctions is obvi-
ously an affront to the sanctions/welfare dichotohen sanctions are examined
closely, without beginning with the assumption thtta¢y are always inimical to
welfare, it is possible to conceive of circumstan@éere sanctions may actually
support people’s welfare, not just in the sanctigntountry, but also in the sanc-
tioned country. This is particularly the case aftee considers the actors dichot-
omy, which serves to foreground national interesis hide trans- and sub-national
exploitation?®’ That being said, however, the model is sensitivéhe fact that in
most cases sanctions will indeed be incompatibth welfare. It is for this reason
that the model seeks to limit the types of sanstiavailable and the circumstances
in which they can be authorised. This includesuse of better-targeted sanctions,
the application of the “harm calculus t€§¥and provisions for LEDCs who are
authorised to sanction but cannot afford to doT$e anti-welfare impact of sanc-
tions is also checked by the ability of countriesler the model to exempt them-
selves from WTO enforcement of international stadsla Given all these
prerequisites for the authorisation of sanctionss hoped that sanctions will only
exist either as a threat to countries that do aogdin in good faith, or as a tool of
“lesser evil” relative to all other options (incind taking no action). In other
words, the model challenges the welfare/sanctidosotbmy by proposing that
sanctions be authorised in those rare circumstanbese the dichotomy does not
seem to hold true.

%6 Donoho,supranote 233, at 415. For example, Paragraph 1 o¥/tbena Declaration emphasises the
“universal nature” of human rights while Paragraplstates that “particularities... must be borne in
mind”.

%7 see abovePart 1lI(B). As discussed above in Part IV(B)(&)would be possible for citizens of
Country A to sanction products from Country B theve actually been produced by a Country A
corporation.

28 That sanctions can only be authorised when theosition would result in less harm to the sanc-
tioned population than the non-enforcement of siedsl which has given rise to the application for
authorisationSee aboveart IV(A).
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V CONCLUDING REMARKS

The aim of this paper has been to encourage newtitins within the discourse on
linkage between labour and the WTO. After brieflgadissing the background to
the discourse’s current stalemate, the paper atesimfp demonstrate how the
arguments within the discourse have been basednomhber of “conceptual differ-
entiations”. These have taken the form of dichoesmsuch as trade/non-trade;
North/South; Liberalisation/Protectionism; Econorlevelopment/Poverty; Con-
sumption/Production; universalist/relativist; WTOZ; and sanctions/welfare. A
closer examination of these dichotomies demonstratev they are often founded
on unstable premises; in many cases neither thetimies themselves, nor the
portrayal of certain arguments as belonging toamthe other side of a dichotomy,
appeared particularly clear cut after a seriousyaiza In the most part, the analysis
problematised anti-linkage arguments. However, dhalysis of the Liberalisa-
tion/Protectionism dichotomy also revealed someobyigy on the part of pro-
linkage advocates. In addition, the very fact thatproblems associated with these
conceptual differentiations have not been cleanly frequently articulated by pro-
linkage proponents is a deficiency in itself. Witie aim of prompting a more
dynamic debate on these problems, the paper tresemied a potential linkage
model. In finding that it is possible to suggeshadel that challenges some of the
traditional conceptual differentiations, this authberefore welcomes further and
more sophisticated efforts to present theoretieah&works and policy options that
challenge established ways of understanding lalitkage.

This author is confident that the labour linkagecdiurse will continue and become
more dynamic. With the WTO approaching its tentimieersary and its impact
becoming more and more felt throughout the world aoross a range of social,
political, cultural and economic institutions, atien to the trade-labour link is
only likely to grow and develop into serious paliti pressure. This author senses
that the WTO itself recognises that its legitimaegts on it being perceived as
moving beyond pretending to be involved only witlhatie” as defined by the
narrowest definition of the term. At some pointisilikely the academic dimension
to the labour linkage discourse will cease, anduabinkage will instead become
an object of horse-trading in the realms of thépadik. Countries which currently
oppose labour linkage may then, understandablyk &eese it as leverage to en-
force past promises about agricultural subsidiestilé quotas and other pressing
trade concern®’ The result may not be part of a “coherent progfamworld
order”, but this need not necessarily be a protiém.

The fact that the labour linkage discourse maywvaito something subject to the
political constraints of trade negotiations showtd discourage us from making the

%9 Thomassupranote 67, at 40See alsd_eebronsupranote 69, at 25.
210 Koskenniemisupranote 44, at 500.
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discourse as robust as possible. After all, itrik/ ¢hrough exploring new ground
that labour linkage may enter trade negotiatioms] #he ground covered by the
discourse will inevitably shape the political deadade therein. The labour linkage
discourse may also have something to offer, aneéam from, other linkage dis-
courses, such as the discourse on the environmste-tink?’* However, the
unigueness of each discourse must be kept in riindmas reminds us, for exam-
ple, that international environmental law does mmte the same degree of consen-
sus as international labour law on the issue oé cights or principled’? Another
dimension to the discourse on the trade-labourinthat it need not be limited to
the WTO, as there is great potential for the linkihpact upon the work of the
International Monetary Fund, World Bank, and vasidinited Nations agenciés

To be sure, linkage is not the only way to imprgi@bal labour conditions. Other
avenues also need to be pursued, including diplorapproaches; the liberalisation
of migration; extraterritorial application of dontieslaws to transnational corpora-
tions; awareness-raising campaigns; internatiomaparate governance reform;
pursuing the labour-related aspects of anti-dumpimdy other commercial competi-
tion laws; corporate social responsibility; prodladielling; and the effective trans-
nationalisation of unions. Indeed, focussing tooavilg on linkage may
“background” these avenu@$.However, taking this to mean that labour linkage
should be dropped altogether, without a thorougtlyais, would be falling prey to
the all/nothing dichotomy. It would also be an afit to the thesis of this paper
because, as this paper has attempted to demonshati@abour linkage discourse
deserves better than stale binary logic.

211 pfter all, many of the resources | have used is paper have discussed linkage in the context of
labourandthe environment.

22 Thomassupranote 67, at 375-7.

23 See, egMehmet, Mendes and Sindingypranote 78, at 212-15ee alscStiglitz, supranote 131.
The relationship between labour linkage and the, Ifdd example, has been discussed at various junc-
tures in this paper.

#"*See generall)KENNEDY, supranote 74.



