RETHINKING LOCKEAN
COPYRIGHT AND FAIR USE

STEVEN J. HOROWITZ

[Two categories of criticism have recently been imalted against Lockean
copyright theory. Some argue that Locke’s prop#rgory offers no justifi-
cation for intellectual property rights at all, whi others suggest that
Lockean rights in intellectual property are toomtg. This article responds
to each of these criticisms by offering a new Laokapproach to copyright
that balances property rights for producers and fae rights for the public.
The approach relies most strongly on Locke’s Statdature/ Civil Society
distinction and his dual concern for public andvatie rights]

I INTRODUCTION

As technology advances and the value of intellégbuaperty increases exponen-
tially, society is faced with difficult practicalugstions regarding the regulation of
intellectual property rights. As these questionatiply, solving them on aad hoc
basis becomes more and more difficult, and so ¢aech for theoretical founda-
tions for intellectual property rights is on in eest: by defining theoretical bounda-
ries, we equip ourselves for emerging practicaktjoas. In this paper, | advocate a
distinctly Lockean approach to copyright law. ¢@e that Lockean copyright has
the potential to be not only viable but also valeab

Locke’s property theory, from hBecond Treatise of Governnieista good source
to draw from because it appeals to our moral it in that it simultaneously
respects public and private property rights. lased on an initial common owner-
ship of resources, and labourers gain private ptppehts in the fruits of their

labour. This makes sense: no one ought to hawegaimed private rights in raw

* Diamond Scholar in Philosophy, Temple Universitited States. The author wishes to thank RobesayGu
David Post, Paul Safier, Ned Diver, and Sarah Vaglor their invaluable comments.

* JOHN LOCKE, THE SECOND TREATISE OFGOVERNMENT, in TWO TREATISES OFGOVERNMENT (Peter
Laslett ed., Cambridge Univ. Press 1988) (1698)dinafter LOCKE, SECOND TREATISE].
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materials, but individuals ought to earn propestymrking. Locke’s work appeals
both to moral intuition and to common sense, sis ihardly surprising that his
property theory is adaptable to copyright.

Looking to Locke as a foundation for copyright istiing new? But recently,
critics have argued that Lockean intellectual proptheory is untenablé. Some
suggest that a Lockean approach is self-contraglictdhey argue that privatizing
intellectual products undermines Locke’s concempiablic rights. Others accept
its viability while rejecting it on normative grods. These critics suggest that
Lockean copyright is so strong as to precludeusé, which is an essential part of
good copyright law.

The aim of this paper is to presemte cogent approach to Lockean copyright that
resolves these relevant issues. That is, my appradl respond to the two main
criticisms of Lockean theories by providing a viahbckean framework for private
copyrights while preserving the public’s right &irfuse. | do not argue that mine
is the only way to solve the problems posed bycsriof Locke. It is a sufficient
response to the criticisms of Lockean copyrighshow that there is at least one
coherent Lockean approach that grants copyrighpsdducers while preserving the
common sense fair use rights of consumers.

My approach relies most heavily on two aspectsaifke’s text: 1) the distinction
between the state of nature and civil society gnido2ke’s dual concern for public
and private rights. The complex relationship ircke's texts between natural and
civil law will help respond to those critics whoegtion the viability of a Lockean
approach to copyright, while Locke’s dual conceyngublic and private rights will
be instrumental in aligning fair use with Lockeapygright.

In section I, | lay the groundwork for discussi@tdressing intellectual property
generally. In section Ill, | set out the basictéeas of Locke’s property theory. In
section IV, | turn to the critics, summarizing thkdticisms marshalled against
Lockean intellectual property theory and identifyimow these criticisms still leave

2 seegenerallyWendy J. Gordon, Aroperty Right in Self-Expression: Equality and itndualism in
the Natural Law of Intellectual Propert§02 YALE L. J. 1533 (1993); Justin Hugh&he Philosophy of
Intellectual Property 77 Geo. L.J. 287 (1988); Adam D. Mooréd Lockean Theory of Intellectual
Property, 21 HAMLINE L. REV. 65 (1997) Lawrence C. Beck&eserving To Own Intellectual Property
68 QHI.-KENT L. REV. 609 (1993); David McGowarGopyright Nonconsequentialisi®9 Mo. L. REV. 1
(2004); William FisherTheories of Intellectual Property, INEW ESSAYS IN THELEGAL AND POLITICAL
THEORY OFPROPERTY(Stephen R. Munzer e®p01) 168; Richard A. Spinelldhe Future of Intellec-
tual Property 5 ETHICS AND INFORMATION TECHNOLOGY 1-16 (2003); Stewart E. SterRhetoric and
Reality in Copyright Law94 McCH. L. REv. 1197 (1996); Barbara FriedmaRtom Deontology to
Dialogue: The Cultural Consequences of Copyridl® CARDOZO ARTS & ENT. L.J. 157 (1994); Lloyd
L. Weinreb, Copyright for Functional Expressiprilll HARV. L. REv. 1150 (1998); Benjamin G.
DamstedtNote, Limiting Locke: A Natural Law Justificatioorfthe Fair Use Doctring112 YALE L.J.
1179 (2003).

% SeeSeana Valentine Shiffrin,ockean Arguments for Private Intellectual PropeityNEW ESSAYS IN
THE LEGAL AND POLITICAL THEORY OFPROPERTY, supranote 2, at 1382001); Samuel E. Trosowhe
lllusive Search for Justificatory Theories: Copyrig Commodification and Capitallé CW. J.L. &
JURIS. 217 (2003); Shubha Ghodbeprivatizing Copyright54 CASEW. RES. L. REV. 1 (2004); Carys J.
Craig, Locke, Labour and Limiting the Author’'s Right: A Mag Against a Lockean Approach to
Copyright Law 28 QUEEN'SL.J. 1 (2002).
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room for a new approach. In section V, | buildackean theory that allows for fair
use, followed by some concluding remarks in secibn

Il INTELLECTUAL PROPERTY THEORY

Before turning to Locke to initiate a discussiorLotkean copyright, | will address
intellectual property in general, both to clarifgvih| use certain terms as well as to
locate this project within the scope of the field.

There are many differences between intellectuatiyets and tangibles ones. For
example, while there is only one Statue of Libeary online digital music store
can sell you the exact same digital copy of “LeBét” If someone made a copy of
the Statue of Liberty, it would not be the samedhasoriginal. But you can burn
thirty copies of “Let It Be” and give them to yofriends with no loss of quality.
Also, identifying exactly what an intellectual pespy right in “Let It Be” consists
in is more complicated than dealing with statudt.is hard enough to identify
exactly what the intellectual product is.

Because an infinite number of people can simultaslgause and enjoy an intellec-
tual product without diminishing its usefulnesstellectual property is nonrival-
rous. Thomas Jefferson provides a useful analagyttis quality: “He who
receives an idea from me, receives instruction éihwvgithout lessening mine; as he
who lights his taper at mine, receives light withdarkening me® That intellec-
tual property is nonrivalrous raises a questioricashether governments should
grant private intellectual property rights at aRather than arguing over who owns
a certain song, we could just as easily just goéhamd listen to it. But our society
values intellectual property, so we need to exarsirgh rights carefully.

Intellectual property comprises four distinct papatent, copyright, trademark, and
trade secret. In this paper, | focus on copyritiaugh | suspect that at least some
of my Lockean copyright theory would adapt to pa@nwell. US copyright law
protects “original works of authorship fixed in atgngible medium of expres-
sion.” Though it protects expressions of ideas, it duaisprotect ideas them-
selves Owners of copyright have the exclusive right &produce, perform,
display or transmit their work.

But this exclusive right does not preclude all juhises of a given work. The
public has a right to fair use of copyrighted wonkich allows for:

[The] use of a copyrighted work, including such tmsereproduction in
copies or phonorecords...for purposes such as cnitjccdmment, news
reporting, teaching...scholarship, or resedrch.

4 Letter from Thomas Jefferson to Isaac McPhersong(AiB, 1813), inTHE LIFE AND SELECTED
WRITINGS OFTHOMAS JEFFERSON(Adrienne Koch and William Peden eds., 1944),341.6

®17 U.S.C. § 102.

®1d.

"Id. § 106.

®1d. § 107.
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The fair use doctrine gives the public access talyets that they do not own. In
doing so, the fair use doctrine limits private ilgetual property rights. Were it not
for fair use, | might have the right to prohibitgative commentaries of this paper,
for example- at least those that use my expregsibnttress their criticism.

Fair use is an important part of copyright. Coptigerves “[tjJo promote the pro-
gress of science and useful arts, by securingrfoted times to authors and inven-
tors the exclusive right to their respective wigsrand discoveries.”Fair use helps
to promote this end. Entire fields, such as filiticism, depend on free access to
copyrighted materials. Were it not for fair udggre would be little room for such
fields. Because it is so important, any copyritgieory that prohibited fair use
would for that reason be unattractive.

1 LOCKE’S PROPERTY THEORY

In this section, | provide a basic outline of Loskproperty theory in order to distil
those elements that are most fundamentally LocKeam Locke’s text. These
elements provide the framework for my Lockean cayrtheory. | begin, as
Locke does, in the state of nature, explaining bl society is built out of natural

law. Then, | distinguish two main aspects of Ldskaroperty theory: the natural
law justification for property rights and the menlsan through which property
rights are attained. | explain why the natural jastification is not essential to a
discussion of copyright in civil society. Thendclis on Locke’s appropriation
mechanism, which provides the main framework forlrogkean copyright theory.

The appropriation mechanism involves consideratibrthe natural common, la-
bour-desert property rights, and limits on the &tjan of private property. Fi-

nally, | discuss Locke’s underlying dual concerngablic and private rights.

Before discussing Locke’s theory, | should clasfyme key terms to avoid confu-
sion. Byappropriation | do not mean merely the act of obtaining a gigend.
Instead, appropriation is the process by which gaias property rights in a good.
What exactly such property rights ought to congist-according to Locke or
otherwise—is an important question. But since & momplex issue in itself that is
not at the core of this project, | will offer a yeasic accoun® A property right

in a product includes the right to exclude otheosnf using or accessing that prod-
uct without consent of the owner. Further, propeights allow owners to make
any use of a given product that they please, peavithat their use does not harm
others. This account of what property rights csinisi is incomplete, but it should
provide the framework for understanding the corthisf project.

®U.S.ConsT.art. 1, § 8, cl. 8.
2 For a more complete discussion of Lockean propegiyts, seeAdam Mossoff,What Is Property?
Putting The Pieces Back Togethé® ARIz. L. REV. 371 (2003), at 385-91.
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A The State of Nature and Civil Society

Locke’s Second Treatisdegins in the state of nature, which he descrimesa
“State of perfect Freedot" In this state, there is no government to reguatss
actions, and there is no system that judges orshesi Each person has an equal
right to carry out the mandates of the state ofinedf Locke uses this state as a
vehicle for his discussion of natural law: even wehlhere is no government, natu-
ral law still applies® Natural law is the law of reason, which commatt@g “no
one ought to harm another in his Life, Health, Hipeor Possessions® Natural
law also allows for property rights: ownership doesrequire a deed.

Natural law informs and limits the scope of cidw—that is why Locke starts a
treatise of government with the state of nature bgins his discussion by saying,
“To understand Political Power right, and derivefriim its Original, we must
consider what State all Men are naturally in.But natural law is much more than
a precursor to civil law. Locke later states:

The Obligations of the Law of Nature, cease nosadgiety, but only in
many Cases are drawn closer, and have by Humane kiaown Penalties
annexed to them, to enforce their observatfon.

So the state of nature is much more than some oajtforebear to civil society.
Instead, it provides the natural law framework ti@ternments must abide.

At the same time, civil law need not be identicahaitural law. While legislation is
always bound by natural law, civil law goes beyoradural law in some important
ways. In the state of nature, for example, theeen® impartial judges to resolve
disputes. This is one reason why people form sesiEtSociety can set up a judi-
cial system. Society can produce innumerable |lgnsyided that they are for the
“public good of Society*® So even if copyright is not part of Locke’s naiuaw
framework, it still can be part of civil society.

B Natural Law Justification for Private Property Rights

Locke’s property theory comprises two parts. Timg fs his natural law justifica-
tion for private property rights. All the resouragfsthe world are initially the com-
mon property of humanit}’ Private appropriation occurs at the expense ef th
common, and so the question is this: how does ost#yj, in the state of nature,
private property at the expense of the public'd@hcommon ownership?

™ LOCKE, SECOND TREATISE, supranote 1, § 4.

2d.

*1d. § 6.

1d.

®|d. § 4.

®1d. § 135.

id. § 21.

¥1d. § 135.

¥ See id § 25(The earth is given “to the Children of Men, givera Mankind in common”).
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Locke provides several answers to this quesflofihese justifications apply to the
state of nature: they explain how, without any fasinsociety or civil law, one
justifies private property rights. If a governmaiteady recognizes the utility or
necessity of property rights, irrespective of naltlaw considerations, one need not
justify such rights. Locke’s natural law justift@an for private property plays an
important role within his theory, particularly asrésponds to the work of his con-
temporary Robert Filmeét. But | am not interested here in discussing whether
copyrights should exist at all, so justificatiorbesyond the scope of this project.

C The Lockean Appropriation Mechanism

The second part of Locke’s property theory is hechanism for the appropriation
of goods held in common. This mechanism respoodbé practical question of
how one earns a private property right in gooderakom the common. The
mechanism consists of three parts: 1) the commpa,|@bour-desert appropriation
scheme for drawing from the common, and 3) limiisahat one can take from the
common.

The first part of Locke’s mechanism is the natuwwammon. For Locke, “The
Earth, and all that is therein, is given to Men tloee Support and Comfort of their
Being.”* The natural common is the entire world of unapgeted materials.
These unappropriated materials are the resourcé afiorld in their natural state.
The common was given to humanity “for their beneadind the greatest Conven-
iences of Life they were capable to draw fron?it."So while the common is the
property of humanity, it is meant to be used.

The second part of the appropriation mechanisnat®ur-desert appropriation.
One must labour in order to appropriate some gatteocommon. Locke describes
appropriation in this way:

Whatsoever then he removes out of the State thatrél&ath provided,
and left it in, he hath mixed hlsabour with, and joined to it something
that is his own, and thereby makes it Risperty?*

2 ocke’s answers include necessity and desert. aRlaty necessity,ee LOCKE, SECOND TREATISE,
supranote 1, § 26 (“There must of necessity be a nteaappropriate[natural resources]...before they
can be of any use”). Regarding dessegL OCKE, SECOND TREATISE, supranote 1, § 27 (“Whatsoever
then he removes out of the State that Nature hatviged...he hath mixed hisabourwith, and joined
to it something that is his own, and thereby makéss Property’). For a more complete account of
Locke’s several justificationseeFisher supranote 2, at 21-2.

I SeeSir Robert Filmer Patriarcha, in PATRIARCHA AND OTHER POLITICAL WORKS OFSIR ROBERT
FILMER 47-126 (Peter Laslett ed., 1949) (1680). (Filmersject is to justify the rights of monarchs as
descendants of Adam.)

2|d. § 26.

2|d. § 34.

#1d. § 27.
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In labouring, one distinguishes particular goodasrfrthe common and gains prop-
erty rights in those goods. This is why Locke’sdty is called a “labour-desert”
theory of property: one is justly rewarded for labing,

The passage above reveals not only the sufficientlifon for appropriation, but
also what Locke means by “labour.” Labour is thevity of removing something
out of its natural state and distinguishing it fréine common. Locke later adds
“[tlhat labour put a distinction between them [appropriated goug] the com-
mon.””> Labour is merely the process of putting a distimcon particular goods.
If you remove something from its natural statentlyeu have laboured, and your
labour is rewarded with property rights in thanthi

The third part of Locke’s appropriation mechanisnthie set of limits on appropria-
tion. It may be objected that, under Locke’'s medtia, “any one mayngrossas
much as he will* Locke provides two limits in response to thisemition: the
spoilage proviso and the “enough and as good” poovi

Locke’s spoilage proviso mandates that one mayhaeé property rights in excess
of that which he can use before spoilage. Theclagiument is that one should not
be wasteful at the expense of others. This is hoeké describes the limit of ap-
propriation:

As much as any one can make use of to any advaofalife before it
spoils; so much may he by his labour fix a Property Whatever is be-
yond this, is more than his share, and belongsers?’

This limit on appropriation is called the spoilagmviso because it requires that
appropriated goods are used before they spoil. spbdage proviso says that it is
wrong to hoard up millions of apples while yourgigour starves, and Locke’s
property theory does not recognize property rigintgose apples that you cannot
use before they spoil.

Locke’s “enough and as good” proviso limits apprafion by requiring that the
common not be overly depleted. Locke does noti@Hplstate this as a proviso,
but it emerges from the following:

For thisLabourbeing the unquestionable property of the LaboureriMan
but he can have a right to what that is once joioedt least where there is
enough, and as good left in common for otii&rs.

One can appropriate as much as she likes, so Brsfpea does not leave the com-
mon depleted beyond this “enough and as good” atddd “Enough and as good”
is a two part proviso. The “enough” requires tladtourers not overly deplete the
common quantitatively—one must not take so much ttiate is too little left for
others. The “as good” part is a qualitative meaghat prohibits labourers from

%|d. § 28.

%|d. § 31.

7|d. § 31.

B|d. § 27.

2 There is some debate as to whether this provisolgtbe considered a proviso at &lke, e.gleremy
Waldron,Enough and as Good Left for OtheP9PHIL. QUART. 319 (1979).
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justly appropriating all the best resources, legatine common with lesser materi-
als.

The specifics of these limits are not as importsthe more general descriptive
point: Locke’s theoryimits private appropriation. In limiting private appragtion,
Locke reveals his concern for the public’s righttcommon. The common ought
to provide sufficient resources for humanity. Ttiagre are limits is more signifi-
cant than the specific limits themselves becauiseunlikely that the specific limits
can easily be adapted to an intellectual propdmypity. Tangible goods are very
different from intellectual products. Therefortkisiunlikely that limits specifically
conceived for tangible goods will be adaptableh® tomplexities of intellectual
property. But the general concern can be adapfgutopriation ought to be limited
in order to preserve a robust common.

In summary, Locke’s appropriation mechanism conggsribiree parts: the common,
labour-desert appropriation, and limits on appm@tn. The world of resources is
shared in a common, but by labouring we individualbpropriate goods from the
common. This labour is an act of distinguishingt pd the common—which be-

comes one’s property—from the resources that comtioube held in common.

Various provisos limit our appropriation so that é@ not overly deplete the com-
mon

Locke’s mechanism embraces a dual concern forrikiate rights of the individual

in property and the public rights in a natural coonnof resources. The mechanism
accounts for private rights by providing individsiadccess to the common and a
way to appropriate goods from the common. At tame time, it accounts for
public rights by granting equal ownership of themooon and limiting private
appropriation so as to not encroach too far onipuights. This dual concern is
fundamental in Locke’s text, and therefore it skdobk a basic consideration in
developing a Lockean intellectual property theory.

AV APPARENT SHORTCOMINGS OF
LOCKEAN INTELLECTUAL PROPERTY THEORY

In this section, | outline the dominant criticism Lockean intellectual property
theory. The criticisms generally fall into two egbries. The first category of
criticism focuses on the weakness of any Lockegelléctual property theory. The
basic premise is that there is no way to overcoertain aspects of Locke’s text
that render a Lockean approach to intellectual gmypweak or impossible. The
second category of criticism focuses on the strenfif_ockean theory. This view
is that Locke’s text provides a foundation for iidual property rights that is so
strong as to cripple the public’s right in a robumséllectual common. | show each
of these sets of criticism is more directly attathe Locke’s text than to Lockean
copyright in general. As a result, they leave rdoma new approach to Lockean
copyright.

One suggested hurdle for Lockean theory is thearinot be applied to intellectual
products because Locke’s interest in the publiotrig a robust common outweighs
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potential private intellectual property rights. igtperspective emerges out of an
awareness of the nonrivalrous character of intelcproperty: intellectual prod-
ucts can be used without being individually appiated because we do not need a
property right to use any intellectual productg tiv@ necessary for our subsistence.
Therefore we do not need a property right to useiatellectual products that are
necessary for our subsistence. Granting intellgqitoperty rights, while unneces-
sary for subsistence, can potentially diminish cammesources, so such rights
cause a net loss in public resources. And sineg #re unnecessary, they are
unjustified. The Lockean theorist must seek otieotheoretical foundations for
intellectual property.

Seana Shiffrin argues that Locke’s strong focupullic rights precludes anything
more than weak private intellectual property rigtit®ue to the lack of natural law
justification for intellectual property, she cond&s, “The place of common owner-
ship in Locke’s scheme cuts against the argumemrivate ownership of intellec-
tual property.®" Shiffrin argues that the “fully effective use arf idea...generally
does not require, by its nature, prolonged exctusise or control®® Since one
need not appropriate intellectual products in otdesffectively use them, Locke’s
natural law justification for property rights doest apply to intellectual products.
As a result, copyright cannot be part of a Lockieamework.

There is a solution to the problem that Shiffrineading poses, however. The
solution lies in the complexities of Locke’s tex@ne could grant that the state of
nature does not provide apparent justificationcmpyright and still embrace copy-
right in civil society. If a government recognizespyright as good for society, then
it can legislate to protect copyright. While theewf an intellectual product may
not require appropriation, there may be some reatioer than necessity to justify
copyright as good for society.

The text leaves room for other responses to Shitis well. Her interpretation
focuses on just one of Locke’s natural law justifions for private property,
namely the “necessary-for-use” justification, whijcistifies appropriation through
necessity> Many argue that the necessary-for-use justificeis not even the most
significant oné”* Lockean theory is often called labour-desert théor a reason—
Locke justifies property rights as a deserved reviar labourers. Shiffrin is aware
that she is in the minority when she suggests, 6ualplays a subsidiary role [in
Lockean property theory]® What she means here is that labour identifies, bu
does not justify, property claims. Labour is onhe tmechanism by which, for
example, Bob’s property (which he owns merely dubecessity) is distinguished
from Otto’s (also of necessity). If Shiffrin hadtrthus reduced the role of labour

% ghiffrin, supranote 3;See alsdrosow,supranote 3 (expanding on Shiffrin’s position).

%1 Shiffrin, supranote 3, at 166-7.

¥|d. at 156.

% LocKE, SECOND TREATISE, supranote 1, § 26 (“There must of necessity be some sweaappropri-
ate[the resources given to humanity in common]...befbsytcan be of any use.”).

% See, e.g.McGowan,supranote 2, at 38 (focusing on self-ownership and lammesert); Hughes,
supranote 2; Beckersupranote 2.

% Shiffrin, supranote 3, at 143.
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in her interpretation of Lockean theory, she wondd have been so successful in
limiting private rights that intellectual propertghts disappeared.

A third way to respond to Shiffrin’s indictment abckean intellectual property
theory is to cite Locke’s dual concern for the indial and the public. Locke’s
text is simultaneously focused on the rights of anity and on the rights of each
individual person. For Locke, individual rightseanot merely unfortunate necessi-
ties, but instead are naturally bestowed upon eacson in the same way that the
natural common is given to all persons. Locke sstgythat society helps to ensure
our private rights, saying “The great actiiefend..of Men uniting into Common-
wealths, and putting themselves under Governmesrihei Preservation of Prop-
erty.”3® While Locke is committed to private property righin various ways,
Shiffrin overly emphasizes ownership and publithtigat the expense of the indi-
vidual.

William Fisher presents a different type of arguimagainst the viability of a
Lockean approach to intellectual property theBryHe claims that “it is not alto-
gether clear that the labour theory suppartyg sort of intellectual-property law,”
citing textual ambiguities as the source of thebfgm?>® For example, Fisher lists
six different justifications for property rightsofin Locke’s text, and he argues that
“whether Locke’s theory provides support fmtellectual property depends on
which of these various rationales one regards iasapy.”° His argument, then, is
this. Locke provides several different justificaiso for property. The different
justifications can lead in different directionsheBe different directions represent a
problem for Lockean theory because they would predan approach to intellectual
property law that is so ambiguous as to be uselessell-formed approach is
necessarily as precise as possible because imprecan lead either to conflicting
policies or to no foundation for policies at allhérefore, Lockean intellectual
property theory is crippled by ambiguity. From #mabiguities that Fisher identi-
fies, he infers that the choices we make in our@ggh to Lockean intellectual
property theory, “will often make a big different®.And since Locke’s text pro-
vides no unequivocal foundation, it cannot prodaisgable approach to intellectual

property.

While | agree that Locke is often ambiguous, th@sdnot imply that the ambigui-
ties in Locke’s text stop us from producing a viahbckean intellectual property
theory. Fisher’s claim is that the interpretatiarse chooses for what counts as
labour and what constitutes the intellectual commuatter. This is true. But
ambiguity alone does not destroy Lockean copyrighbry. There are numerous
examples of theories that are ambiguous that rfeseds produce viable solutions
to complex problems. Take, for example, a basioagicof retributive punishment.
Advocating that criminals be punished in order rigpay” their crimes proportion-
ally according to severity is an ambiguous poli@ne might ask, how much does a

% L oCKE, SECOND TREATISE, supranote 1, § 124.
%" Fisher supranote 2.

*1d. at 184.

*1d. at 185.

“|d. at 186.
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criminal “owe” for any given crime? An advocaterefributive justice could give
many different accounts of how much a criminal owesiety, and it does make a
difference which account one chooses. But retkibypunishment is still a viable
option for dealing with criminals despite its amiily. One merely needs to choose
which account she wants to adopt. Fisher’s argtimaéses an important point: the
Lockean intellectual property theorist has someartgnt decisions to make. But
there is still room to make those decisions.

Fortunately, the ambiguity in Locke is not as badtaould be. If Lockean theory
were so ambiguous as to be completely uninformativen that would render it
practically useless as an approach to copyright.Fsher insists the opposite, in
asserting that the theory has too many practiaseguences. His argument is that
the myriad practical consequences are themselamdistent, or, what is even
weaker, that people can read the text in manyrdiffeways. That people read a
text in many ways is not a criticism of the tegeif, however: it is equally possible
that the text is fine and all but one reading isng.

In developing a Lockean intellectual property thyeasne should be as true as
possible to that which is most fundamentally Lock®dnile structuring the roles of
labour and the common in the most desirable wagy problems in Locke’s text
are both immaterial and unsurprising. They are itena because Lockean prop-
erty theory is distinct from Locke’s text. They anesurprising because Locke does
not specifically address intellectual property g goint in hisTwo Treatises

While both Shiffrin and Fisher highlight importaciincerns, their arguments do not
put an end to the project of Lockean copyright.ffBhis reading highlights the
common. And this is important: a copyright theaynbt Lockean unless it presup-
poses a natural intellectual common. Fisher ditesdifficult choices one must
make within a Lockean framework. Indeed there &@ices that one must make,
and indeed | will do so in what follows.

The second category of criticism of Lockean intglal property theory emerges
out of a concern for fair use. Scholars fear thatkean theory rewards the intellec-
tual labourer with property rights that are too legive. They suggest that any
reasonable intellectual property theory should gmbthe public’s right to quote
from, parody, or criticize an intellectual produahd they argue that Locke’s theory
grants private rights that are so strong as tolylecsuch public uses. But though
these concerns have a distinct presence in thatiire, it is difficult to find them
fully articulated by anyone.

The absence of developed arguments against Lodagamight theory on fair use
grounds is indicative of the inherent weaknessisfline of criticism. It is difficult
to find a scholar who devotes any substantial etfoisupporting the position that
Lockean theory overly limits fair use: instead, dimels some who respond to this
apparent problem and others who accept the proatemgiven. The general fear
of a diminishing common is a real one, and it isstmwtably articulated by Robert
Nozick, who is concerned that Lockean theory mgjhé the ocean to anyone with
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a can of tomato juic&. But Lockean theory does not necessitate suchréipsiva-
tization, and Nozick’s concern is not that the ttorjaice problem renders Lockean
theory untenable. Instead, Nozick tries to provigeown Lockean property theory
that passes the tomato juice test. Still, many heeel Nozick to fuel their Lockean
criticisms.

David McGowan does a good job of characterizings¢heriticisms of Locke,
though he is not an advocate of thémHe poses the problem this way:

If I am right to say that Lockean theory justifiganting authors the right
to exclude others from their works, then...it is veeyd to square existing
fair use rights, or any other set of fair use rightith Lockean theory. That
is troubling, because my hunch is that some le¥ehin use rights in-

creases welfare, meaning that a pure Lockean aipyrould impose

welfare losse§®

McGowan is not really outlining the argument thatckean theory does not allow
for fair use—he is just explaining that it seeme Illkockean theory has this prob-
lem, and that such a problem is “troubling.” Theplied argument runs like this:

Lockean theory justifies the right to exclude ogh&om using a privately owned
intellectual product. Excluding others implies lexiing what we consider fair uses
of a product. Thus, Lockean theory does not allowfair use. The form of the

argument appears to be valid, and it is supportetideke’s text in that Lockean

property rights appear to justify excluding othieesn one’s property.

Fortunately, Locke’s property theory is not asdigs this argument makes it out to
be. The relationship between the state of natadecévil society is evidence of its
pliability. In the state of nature, one has anlesie right to one’s own land—she
can keep all others off it and even punish tregrassBut a civil society can deem
it in the best interests of society that some pedve access toer land even
without her consent. For example, society mightiaea law that allows police
officers to follow criminals onto her land in ordir ensure the safety of society.
This is not part of natural law, but, beyond makintyitive sense, thiss part of
Lockean property theory. Lockean civil societystsuctured so that each person
“authorizes the Society...to make Laws for him asRubelick good of the Society
shall require.** If the public good justifies limiting the exclusiy of property
rights in civil society, then we need not rigidigheere to that aspect of natural law.
Fair use might limit the scope of copyright, buit iimits it for the good of society,
then it accords with Lockean theory.

“ RoBERTNOZICK, ANARCHY, STATE AND UTOPIA 175 (1974) (“If | own a can of tomato juice andlspi

it in the sea so that its molecules...mingle evehlpughout the sea, do | thereby come to own the
sea?”).

42 McGowan, supra note 2, at 51 (McGowan presents this line of @gth as a possible utilitarian
objection, which he dismisses on the grounds thatkean theory can be used as a foundation for
intellectual property theory without adhering agidly to Locke’s text as this line of criticism ntig
suggest).

* McGowan supranote 2, at 51.

4 LoCKE, SECOND TREATISE, supranote 1, § 89.
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Both categories of criticism—that a Lockean appraadhcongruous with intellec-
tual property and that such an approach leavesoom rfor fair use—highlight
some important concerns for the Lockean intelldgitaperty theorist. But neither
category eliminates the possibility of Lockean aighyt. Those critics that chal-
lenge the viability of Lockean theory remind théeellectual property theorist that
initial common ownership is essential to Lockeamy@mht. Those that reject
Lockean copyright because they fear it is too greighlight the importance of fair
use. By drawing on these criticisms, one can craat@formed, attractive approach
to Lockean copyright.

\ CONSTRUCTING A LOCKEAN THEORY THAT
LEAVES ROOM FOR FAIR USE

In this section, | provide a new framework for Leek intellectual property theory.
This framework relies on the fundamental Lockeaal doncern for the individual

and the public and the basic structure of Locke@perty theory. | develop a

Lockean approach to the seemingly intractable sswméntellectual property the-

ory: the intellectual common, appropriation, andilé on appropriation. By ad-

vancing a framework that is sensitive to the déferes between tangible and
intellectual products, while maintaining Lockeamtoitments, | thus demonstrate
the viability of a Lockean approach to copyright.

Locke’s property theory begins with the natural comn. The common is the entire
world of resources in their natural state. The iwmm is significant because, rather
than being given as a divine right to a few indits, it is a world of resources
owned by humanity in common. By building his prdpeheory upon a natural
common, Locke deemphasizes individual rights awdgrizes public rights. The
role of the common within Locke’s theory is that afuniversal baseline: we all
start off with the equal property rights in the \gor Individual property rights are
then gained through rightful acts of appropriationt everyone has an equal innate
claim to the world.

Locke’'s common does not appear to be easily ad@ptatan intellectual property
theory. The difficulty lies in the ontology of @ltectual products. While the natu-
ral resources from which a tangible good is produaee identifiable, it is much
more difficult to discern the resources from whanh intellectual product is pro-
duced. For example, what are the resources fromhwBeethoven’'sSymphony
No. Swas produced? There are innumerable answersstgukstiorf® There are
the technical answers: a particular set of motams chord progressions, the sym-
phonic form, or western harmony. But there are #fomore romantic answers:
sounds Beethoven heard in nature, feelings thaateor his experiences. None of
these fully answer the question of natural matgriabt in the same way that one
might be able to answer the question, “Where digl prece of paper come from?”

| consider just two types of answers for the pegmoof explication, though | recognize that many
possible answers are of neither type.
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This is because intellectual products are diffefearh tangible goods. There is no
apparent set of resources from which intellectuadipcts are produced.

There are several inadequate ways of thinking atbmutntellectual common. For
example, the common could be the set of all possitiellectual products, or to put
it another way, any intellectual product or ideatthas been or will ever be pro-
duced. On this perspective, Beethoven's symphemyarely a product drawn from
the common. Beethoven, in some sort of divinegpired moment, transcribed the
symphony from the intellectual common to the worBlut this view is unsatisfac-

tory for two reasons. First, it is contrary to aatural intuitions. It just does not
make sense to say that Beethoven’'s symphony existdee intellectual common

before he produced it. Second, the common thatvikiv portrays does not really
resemble the Lockean common, because it is ovelgmeé The Lockean com-

mon is an uncultivated world rather than a worldhéihite cultivated products.

Another inadequate way of thinking of the Lockeatellectual common is the
opposite of the first one. On this view, the ilgeiual common is empty: all intel-
lectual products come from intellectual resourcethiw the individual himself.
This avoids the problem of disputes over natur&lliectual resources: because
they come from the individual, no one else anynalto them. But this view of the
common is equally untenable. First, there is nmiramon if the common is empty.
The view circumvents the Lockean concern for thielipun that it grants no com-
mon resources. Second, it does not make sensekingaany raw materials from
which to build intellectual products, producers kfe with nothing to produce. If
Beethoven had been placed in isolation—from conteith humans as well as
contact with human culture—he would never have amitiny symphonies.

There is a better way to conceive of the intellactommon: the common consists
of the resources for the production of intellectpaedducts and not the products
themselved® This aligns well with the so-called idea/expreasiichotomy’’ The
ideas that inspire the production of intellectuabducts are commonly owned,
whereas the individual expressions—the particulagnpopainting, or song—are
not part of the natural intellectual common.

This conception of the common embraces Locke’s doakern for private and

public rights. The public’s right to a common ietmvith a robust set of intellectual
resources: anyone can access forms, languagesgearatal ideas. No one can
hinder this natural right. At the same time, ttigicept preserves private rights in
that intellectual products are subject to propeigits. So while you cannot own
the English language, you can own a work writtethit language. This arrange-
ment accounts for both private and public rights.

Some might object that this conception of the latglal common cannot be ap-
plied in practice because the idea/expression thompis not always clear. In most
cases, however, it will be easy to distinguish sdé@m expressions. And if a

6 For other perspectives on the intellectual comnseeHughes supranote 2, 315-26; Fishesupra
note 2, at 186-9.

“" For a discussion of the idea/expression dichotaegAbraham DrassinoweA Rights-Based View of
the Idea/Expression Dichotomy in Copyright L.d6 CaN. J.L.& JURIS. 3 (2003).



2005 Lockean Copyright and Fair Use 223

product is an expression, then it is not part efititellectual common. Sometimes
it might be hard to tell the extent to which areltgctual product is actually an
expression rather than merely an idea. For exangolesider a musician who
records a single note—with nothing distinct abéutdn the piano. The note itself
is part of the intellectual common: it is a raw er&l that, combined with other
materials, musicians use to create unique expressi@ut at the same time, this
particular musician used this note alone to explesself. The idea/expression
dichotomy seems to blur. This is a hard casentyuframework is not designed to
solve all the hard cases. Instead, it should pgea general normative framework
for deliberation. It is even advantageous that ttamework does not solve all the
hard cases: it leaves room for an analysis of tmaptexities of individual cases
instead of mandating adherence to a set of inflexildes.

Others might argue that this conception works,itbist not worth adopting because
it does not provide sufficient public intellectuadaterials. But this conception
gives the public plenty of resources. Of course,ane given basic materials such
as language and forms, but we also can use asrcesamy intellectual materials
except particular expressions. So we can be edfiy, or create in a similar style
as, anyone and anything at all. The only thingaveedeprived of is the unhindered
ability to use the particular expressions themseb& materials for the creation of
intellectual products. Thus, this conception @& ifitellectual common is rich with
resources.

There are some consequences of adopting this coowee the common. First, no
one has a greater natural claim to ideas than angts®. No one can justly claim
natural property rights in the idea of a love sdiog,example. Even if we could
identify the inventor of the love song as a catggtitat person would not have an
intellectual property right in the idea of a loveng. The idea of a love song does
not meet the threshold for assigning property sghnd it shouldn’t: we do not
tend to think that any individual or group should privileged with respect to
access to forms of intellectual expression andikke

A second consequence of this conception of thdleataal common is that particu-
lar expressions are subject to private ownerskiifile he may not own the general
form of reality television or the idea of havingshow about a job competition,
Donald Trump can own the rights Tthe Apprenticehis own particular intellectual

product. And he should. The show is a uniqueesgion of the idea of a competi-
tive reality show. This coheres with out moral itian that when someone is re-
sponsible for the creation of a particular produbgt person ought to own the
product of his labour.

The best way to conceive of the intellectual comptben, is to view it as compris-
ing the ideas rather than particular expressiddeas are not naturally subject to
private property rights. Expressions, or intelle¢tproducts, are subject to such
rights. This view embraces Locke’s dual concernpialolic and private. Also, while
appropriation is not at issue here, this conceptibthe common leaves room for
private ownership of intellectual products, sinte tommon is limited to ideas and
does not include particular expressions.
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Locke’s mechanism for appropriation is built upabdur-desert. The labourer is
rewarded with property rights in the fruits of habour. Lockean “labour” is best
understood as any activity with a distinguishingdiion, rather than in the more
everyday sense of the word “labour.” That is, latie the act by which one distin-
guishes a particular good or set of goods from rladural common By defining
Lockean labour in this way, one alleviates the faabof what qualifies as labour.
Any act can be considered labour, so long as iindigishes goods from the com-
mon.

Critics have been sceptical as to whether a Lockebaur-desert theory could
possibly be adapted to an intellectual propertypthe One problem, they say, is
that the idea of “labour” does not seem to applthim same way to writing poetry
as it does to ploughing. Also, some suggest thatagriating intellectual products
goes against Locke’s concern for the public: thay that such appropriation is
needless and does the public harm. But both sktkets of criticism overlook the
flexibility of Lockean intellectual property theogs well as its fundamental con-
cerns. There is a way to conceive of a Lockeanueldesert mechanism for the
appropriation of intellectual products from the coan.

This view of labour as a distinguishing functiorhile allowing for the appropria-
tion of expressionsprecludes the direct appropriation of ideas ameéllectual
resources from the common. This is important: wetellectual labourers able to
appropriate ideas themselves, the intellectual commight become overly de-
pleted. But one need not worry about that withlroekean framework because any
attempt to appropriate ideas from the common vail fo count as labor- labor
requires sufficient distinction of an expressiomniothe intellectual common of
ideas. For example, if someone tried to approptleemusical form of the Blues,
then a Lockean labour-desert scheme would reguitteshe sufficiently distinguish
her appropriated product from the intellectual camm But since the form of the
Blues is part of the common, then the form itsalfirot be distinguished from the
common. As a result, the Blues cannot be appregtiat

The intellectual labour that produces an expressambe rewarded with property
rights in that expression. As long as the labaiffigently distinguishe® a par-
ticular expression from the intellectual commorgttexpression becomes the prop-
erty of the intellectual labourer. So if someor&ngs a portrait, then she is
rewarded with property rights in her product, tleetmit. She does not come to
own the idea of painting a portrait, nor the iddausing particular materials to
create a portrait.

The view of labour as that which distinguishes ipatar goods from the common
allows multiple people to independently appropriagey similar or even identical
goods from the common. Appropriation does not iregthat one distinguish her
expression from otheexpressionsbut only that she distinguish her product from
the common This may seem to be an odd consequence, bit$ isduarely with
U.S. copyright law. In America, if two songwriteisdependently draw from the

8 What such sufficient distinction consists in degieon the type of intellectual product. Thereoism
for deliberation here, and the specific guideliaesbeyond the scope of this paper.
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intellectual common to write two identical songsem each artist gains a property
right in his work. Thus Lockean labor-desert, dedims | have defined it, conforms
to this interesting aspect of existing copyright.la

Shiffrin contends that a Lockean framework prolsilsitich strong private intellec-
tual property rights because they undermine Lock®acern for the rights of
humanity*® Even if one accepts that Locke’s concern for mitgaoutweighs his
concern for the individual, this objection is stillinerable to criticism. To restrict
private property intellectual property rights wouwldtually be self-undermining if
one takes the Locke’s concern for humanity to keeftimdamental Lockean con-
cern. Without private intellectual property rightseators might not devote as
much effort to creating intellectual products. g admittedly an instrumentalist
concern, but it is valid here because of the natfr¢he intellectual common.
Common resources are themselves enriched as areatdt to produce intellectual
products.

There are numerous examples of copyrighted works émriched, rather than
diminished, the resources available to societykeTdirvana’s “Smells Like Teen
Spirit” for example. By labouring to write and oed that song, Nirvana rightfully
gained property rights in it. No one could usd #wng without the permission of
the group. But that did not preclude others fraimg influenced or inspired by it.
Without Nirvana, the early-nineties explosion ofigge music would likely never
have occurred. Nirvana helped to inspire a newam®nt in popular music, de-
spite being granted exclusive copyrights in thaisit.

Locke’s property theory has limits on appropriatg&uch as the spoilage proviso
and the “enough and as good” proviso to ensurettigatommon will not be overly
depleted. Lockean intellectual property theoryafeeds limits. Allowing for
perpetually inviolable property rights in intellaat products is not only counterin-
tuitive but also potentially harmful. It is countguitive because humanity would
be completely excluded from using intellectual pretd created in the distant past,
and we would have to pay royalties for practicalyerything. It is potentially
harmful insofar as society would not have acces®ttin intellectual products that
would benefit society even when such exclusion araér benefits the owner of
such products. For example, if someone today etdeatvaccine for an infectious
disease, that person would rightfully own her paiduBut in two-hundred years,
society might have a need to distribute it withbeing able to get her permission.
Perpetually inviolable intellectual property righisuld not allow for unlicensed
distribution.

But Lockean limits appear to be the most diffi@gpect of Locke’s property theory
to adapt to intellectual products. This is becausither of Locke’s provisos can

limit intellectual property rights. The spoilageopiso fails because it depends on
the natural process of spoilage. Locke explaias $bme goods are not limited by
the spoilage proviso: for example diamoftdntellectual products, like diamonds,

49 Shiffrin, supranote 3, at 156.
%0 Seel.OCKE, SECOND TREATISE, supranote 1, § 46 (One can appropriate “a sparkling Rebb a
Diamond, and...he might heap up as much of thesebliuthings as he pleased; teceeding of the
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do not spoil in the same way that an apple doesfadt, intellectual products are
perpetually durable. Thus, the spoilage provisanoa provide a substantive limit
on intellectual property rights.

And the “enough and as good” proviso does not linti¢llectual property rights
either. This proviso has two parts. The firsfjusntitative: one must leave enough
of the resources behind in the common. The seougalitative: one must not
take the best resources and leave humanity witbethivat are not as good. But if
an intellectual labourer is only rewarded with mudp rights in his product—the
expression—and not some part of the common—ildeas—then the common is
never depleted either quantitatively or qualitdtiveThe creation and appropriation
of an intellectual product can add to but not takey from the intellectual com-
mon, so the “enough and as good proviso” does mgttd limit intellectual prop-
erty rights.

Some Lockean theorists have tried to solve thidlpro by creatively adapting
Locke’s provisos to intellectual property. Their approach to Lockean limits relies
on new ways of thinking about spoilage or harm tonanity. They admit that
Locke’s provisos do not naturally conform to thenmexities of intellectual prop-
erty, but instead of giving up the provisos, théyamge the meanings thereof.
These creative adaptations are strained. Thegcaadtered that they hardly resem-
ble Locke’s original provisos. But if a theorigt ¢reating what amounts to an
entirely new set of limits, then that theorist need be tied to Locke’s limits. One
can develop a set of new limits that are betteipgepd to deal with the complexi-
ties of intellectual property, if that is the goaDne can create such limits in a
Lockean way by embracing his dual concern for puétid private rights.

Benjamin Damstedt tries to solve the problem ofitBmwith the spoilage proviso.
Damstedt argues that exclusive private intellegiwaperty rights violate the spoil-
age proviso in that intellectual labourers do rafti@ve “total money substitution,’
[i.e.] the conversion into money of all units opduct of labour that an individual
will not personally use>* This requirement of “total money substitution’péads
on a particular reading of Locke’s spoilage provisDamstedt argues that “the
waste prohibition requires that each unit be pusdme use or sold to retain a
property right in the good?® His reading is not simply that individuals must n
appropriate more than they can before spoilagetHaitany good must be put to
some fully effective use or converted into monepribperty rights are to be justi-
fiably maintained.

There are two problems with Damstedt’s interpretatof the spoilage proviso.
First, Damstedt uses a much different meaning a&ste’ than Locke’s. He con-
spicuously calls the spoilage proviso the “wastehijtition,” which might make the
discrepancy less obvious. Locke’s discussion dfilage is about the kind of

bounds of higust Property not lying in the largeness of his Possession,thetperishing of any thing
uselessly in it.”).
*! SeeGordon,supranote 2; Damstedsupranote 2.
zz Damstedtsupranote 2, at 1197.
Id.
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spoilage that organic materials are subject toe pioviso is not about effective
use. That his theory allows for the hoarding ugnéihite durable goods is evi-
dence of thiS? Locke’s spoilage proviso allows you to collect tak rocks that
you want, even if other people want them, too. c8iitellectual products are
durable in the same way that gold is, Locke’s thedwes not require that they be
converted into money. Intellectual products mighten be able to function as
money themselves.

The second problem with Damstedt’s reading is mmohe troubling. By requiring
that the labourer not only use his product fullly use it, Damstedt creates a rule
that is impossible to follow in practice. For itéetual goods, the number of poten-
tial uses of a product is indeterminable and ghésvalue of such uses to potential
users. Therefore one cannot know whether the oainan intellectual product has
fully converted enough potential uses into monegatisfy the waste prohibition.
One could respond by saying that fully convertimgeptial uses of an intellectual
product into money is impossible. But on that viewery intellectual property
owner is constantly violating Damstedt’s waste fistion. And since Damstedt
contends that if a property right violates the [dodton, that property right is no
longer justifiable, no one could justify intelleetuproperty rights at all. Either 1)
the prohibition is only occasionally violated, inhish case the indeterminable
nature of fully effective use renders the prohiitinefficacious; or 2) the prohibi-
tion is constantly being violated, in which caseréhare no justified intellectual
property rights to limit.

Wendy Gordon tries to solve the problem of Lockdianits by adapting the
“enough and as good” proviso to intellectual propéheory. Gordon argues that
the proviso limits intellectual property rightstims way:

Creators should have property in their original kgoronly provided that
such grant of property does no harm to other psitsequal abilities to
create or to draw upon the pre-existing culturatrinand scientific heri-
tage>®

Intellectual property rights are justified only tfiey do not harm other persons’
access to the common. One might object that ng@nresgions never hinder access
to the common. But Gordon responds that in orderontribute to one’s culture,
one needs access to the ever advancing intellees@lirces of that culture:

If there is only one culture...a person who wishesdntribute to it usu-
ally is required to use the tools of that cultuf&iving first creators owner-
ship over any aspect of the culture...may make a latator less well
off.>’

Accordingly, intellectual property rights that hattee potential to do harm by
prohibiting the use of necessary cultural toolsrargjustified.

% LoCKE, SECOND TREATISE, supranote 51.

51d., § 48 (Locke argues that, to be used as moneyd must be “both lasting and scarce.”).
% Gordon supranote 2, at 1563-4.

*7Id. at 1570.
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Gordon’s attempt to adapt the “enough and as gpowViso to intellectual property
theory has two problems of its own. First, thexeaiquestion as to whether the
types of “harm” she is concerned with are harmfubuh to merit consideration.
She gives the following example: “Some poems, saieas, some works of art,
become ‘part of me’ in such a way tlilat cannot use them, | feel | am cut off from
a part of myself®® This kind of harm is not similar to the type afrm that not
sharing food might cause. And if this type of hamsraken as the standard for
limiting intellectual property rights, artists walutoo easily lose their rights when
their work became “part of” those exposed to itergvtime an artwork became
“part of” someone looking at it, the artist coutité an exclusive right to her paint-
ing. Further, the ability of an artist to retaiartrights in an intellectual product
would vary inversely as 1) she shares her prodiibtthe public and 2) her product
is susceptible to becoming “part of” those who eige it. Artists who want to
retain intellectual property rights would be bestved if they simply did not share
their work, or if their work was less likely to ite deep personal connections. |If
artists fear that they may be expropriated becafigbe effect their work has on
others, they might not produce the same qualitwak that they might have oth-
erwise. As a result, our culture could suffer. rd&m, who is concerned with the
richness of our culture, would not want this to e

The second problem with Gordon’s analysis is tleitdonception of harm does not
produce significant limits even granting her redigfin of the proviso. Her reading
of the proviso requires that everyone have equasacto the fre-existingcultural
matrix and scientific heritag€® So in order to violate the proviso, a properghti
must somehow hinder access to the common as itbefase that property right
existed. But the creation and appropriation ofea fintellectual expression does
not affect access to tipge-existingcommon in any way. Instead, a new intellectual
product, which did not exist in the common or ottise in the world, is created
and privately owned. The common may even be eedidly the creation of a new
form, which is not susceptible to appropriation.

Both Damstedt and Gordon work to adapt Locke’s gwovisos to Lockean intel-
lectual property theory, but neither is succesisf@reating practical limits. This is
because Locke’s provisos do not adapt to intelldgbwoperty theory: intellectual
products never spoil, and the common is never tkhlelf limits are a necessary
part of Lockean intellectual property theory, thbose limits must be found else-
where.

The state of nature does not provide reasonableslthrat apply to copyright. This
is a problem, since limits are intuitively good &wciety. But this problem has a
solution. Locke says,Civil Governmenis the proper Remedy for the Inconven-
iences of the State of Natur®.”So if the state of nature does not provide reason
able limits on intellectual property, then civilcsety can legislate to remedy that
inconvenience.

8 |d. at1569.
91d. at 1570 (emphasis added).
€0 | OCKE, SECOND TREATISE, supranote 1, § 13
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Civil society is itself limited in that it can onligislate for the good of society.
“The good of society” means both good for societyaawhole and also good for
individuals within society. This view accords withcke’s dual concern for public
and private rights. Locke states that thedislativeconstituted by [societylcan
never be suppos’'d to extend farther than the comgoon but is obliged to secure
every one's Property’® Society’s positive laws should govern for the coon
good while at the same time securing individuapprty rights.

There are two ways of harnessing Lockean princifgdanit intellectual property.
First, one could endeavour to develop a complsteoli specific Lockean limits.
This requires consideration of a vast array of témand their place within a
Lockean civil society. This approach has its atvges. By increasing the work
on the theoretical end, it reduces the amount oésgary deliberation on any given
issue. It eliminates the need to go back to Lazkekts in that one could merely
look at the list of Lockean limits.

But it is unlikely that one could ever produce duiryty approaching an exhaustive
list. Intellectual property, by its nature, is stamtly being redefined. Imagine a set
of Lockean limits that an intellectual property dhist might have developed one
hundred years ago. The list would probably beulsefmany respects, providing
guidelines for the amount of material that one dayliote from a book, for exam-
ple. There are, however, some important contermpasaues that the century-old
list would not address. How much material can aioian “sample” from another
musician’s recordindg? It is doubtful that anyone writing a century agould have
anticipated such a question. Similarly if one weereompose a list of limits today,
that list would likely be insufficient for dealingith advancements in intellectual
products. The list would quickly require some dapgental theoretical work.

The second option for creating Lockean limits iotdline a normative framework
for limits, rather than cataloguing them all. Thiequires consideration of
fundamental Lockean concerns and how they mighidsel to evaluate potential
limits on intellectual property. This would notogiuce a list of specific limits but
instead a tool for deliberation. Ideally, judgesdaegislators would use the
Lockean normative framework to adapt the law torteeds of society as intellec-
tual property evolves.

This has the advantage of being adaptable to thegihg world of intellectual
property. As new intellectual products give risenew questions, the normative
framework provides the context for new Lockean arsw In this way, it avoids
the problems that riddle the first option. Whatmsre, the first option’s list re-
quires a normative framework as society advané&sgh problem that the list could
not solve would necessitate consideration of theortical foundations for the

®'1d.§ 131

2 For a discussion of sampling and copyrigtgeA. Dean JohnsorMusic Copyrights: The Need For
An Appropriate Fair Use Analysis In Digital Samgiinfringement Suits21 RA. ST. U. L. REV. 135
(1993); Randy S. Kraviscomment, Does a Song by any Other Name Still Saar8weet?: Digital
Sampling and its Copyright Implicationd3 AM. U. L. REv. 231 (1993); Bruce J. McGiverifNote,
Digital Sound Sampling, Copyright and Publicity:d®ecting Against the Electronic Appropriation of
Sounds87 GLUM. L. REv. 1723 (1987).
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Lockean limits on the list. So while the normatfvemework is viable over time,
the exhaustive list becomes dependent on the nwerfahmework behind it. As a
result, the normative framework is what the inwlel property theorist should
concern himself with.

The normative framework for Lockean limits is Lotke&ual concern for public
and private rights. When considering the extentvkich a given property right
should be limited, one should determine the extenwhich such a limit would
enhance or diminish public and private rights. sToes not seem to be a very
specific normative framework. But what it lacksspecificity, it makes up for in
adaptability. Lockean limits can be tailored te tieeds of particular societies, and
different societies may develop different limitd/Vhether a society’s limits on
intellectual property are Lockean depend on whetherlimits are the result of
balancing public and private rights.

The example of copyright expiration can help tolaxphow lawmakers could
utilize the Lockean normative framework. To deteenwhether copyrights should
expire, one must consider the rights of both thividual and society. On the one
hand, the intellectual labourer has a right to cighy protection. On the other
hand, the public should not be perpetually exclulech a given intellectual prod-
uct. It is in the individual's interest to haveetbopyright last as long as possible,
but it is in the public’s interest to gain unrestied access to the intellectual product
as quickly as possible. The best solution wouldbe that best balances the pri-
vate copyright and the public access. Or, putlarowvay, it is the solution that
acknowledges what is best for society and its mesabélhe Lockean balance
would mandate expiration after a reasonable pevifotime because the public’s
right to access an intellectual product shouldb®hindered forever. The specific
copyright term might depend on the product, bulircases, the best balance calls
for eventual expiration. Therefore Lockean intllal property theory allows for
at least expiration as a limit on intellectual pedp rights.

Going through a long list of how the Lockean noiim@aframework would apply to

different kinds of limits would be both tedious aodunterproductive. There are
too many potential limits to consider. But moreportantly, the point of the nor-
mative framework is not to give a completed listLotkean limits, but instead to
provide the means for deliberation. Any attempttmmerate all the limits that
should be placed on intellectual property rightsuldobe appropriate only for a
given society at a given time. Any attempt at enatieg all the limits that should

be placed on intellectual property rights would dmpropriate only for a given

society at a given time. Understanding what thekean framework is and how it
might be applied is much more important than pitaaticall possible intellectual

property disputes and resolving them before theyioc

The specific Lockean limits on intellectual propettiat should be enacted by civil
society are not as significant as the normativelgjiries for creating such limits.
And Locke provides those guidelines by simultangoesnbracing public and
private rights. Lockean limits in intellectual perty would be limits that take both
private and public interests into account. Thewlbldonot overly limit private
rights, for the purpose of individuals enteringisbciety is to ensure the protection
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of their individual rights. But at the same tinael.ockean approach to intellectual
property would not grant private rights that aresfong as to do significant harm
to society as a whole because society must legistatthe public good. Lockean
limits would balance public and private rights marmting sufficiently strong pri-
vate intellectual property rights while maintainiagobust public intellectual com-
mon.

This Lockean approach to copyright is removed gva steps from Locke’s prop-
erty theory, which provokes the question: what rsakéockean? Or, more gener-
ally, what makes any intellectual property theoryckean? The most obvious
answer—that this copyright theory is Lockean in ihdtaws from Locke’s work—
is not very satisfying. Many approaches, even stiraedirectly contradict funda-
mental Lockean concerns, could meet this stand@tek best answers lies in those
fundamental Lockean concerns. Minimally, a Lockeguproach to intellectual
property would need to adhere to the basic terfdteake’s property theory: initial
common ownership, labour-desert appropriation, lemds on appropriation. Be-
yond that, a theory is more aptly termed Lockeahéimbraces Locke’s dual con-
cern for the individual's property rights and theod of society. Since my
approach both adheres to the basic tenets and essbkacke’s dual concern, it is
appropriately called a Lockean copyright theory.

Vi CONCLUSION

In section 1V, | constructed a Lockean approachntellectual property theory that
left room for fair use. In this section, | will plain how fair use fits into that theo-
retical space and what implications a Lockean aggrdo copyright has for intel-
lectual property law.

The limits of Lockean rights in intellectual propjeare determined by considering
both the public rights and private rights. Any itiran individual rights must be
created only with society in mind, and any limit pablic rights must be done for
the individuals within society.

Lockean intellectual property can allow for faireugprovided that a given society
agrees that fair use is good for society. Decgsmrch as this one, under a Lockean
framework, are not to be made by the intellectuapprty theorist. Since fair use is
a doctrine of civil society, it is up to societydecide. But there can be a place for
fair use within a Lockean approach to intellectpabperty, and the normative
guideline for determining whether fair use shouéd dart of intellectual property
law is the private/public fulcrum of rights that erges out of Locke’s dual concern
for the individual and society.

McGowan says that one of the most attractive aspefct Lockean approach to
intellectual property theory is that “it cannot beticized for making predictions

that might not be true’® What he means is that Lockean intellectual prigper
theory does not tend to solve every problem, adddiges criticism by not attempt-

 McGowan supranote 2, at 68.
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ing to solve the harder ones. He is right in oag vbut wrong in another. Lockean
intellectual property theory does not solve thedharoblems, but it does provide
the method for solution. Adopting a Lockean apphomeans justifying society’s

ability to consider for itself what is best for jsiblic and private needs. Different
societies may come to different decisions. Whatersis that society is a political
structure built on mutual consent wherein constitsi@ctively participate in creat-
ing, or at least validating through acceptanceir tlagvs. If fair use is good for

society, then fair use has a place within Lockedellectual property theory.

We value fair use. As such, any intellectual proptheory that precludes fair use
is unacceptable. Lockean intellectual property thealespite criticisms, leaves

room for fair use. We need only consider whetladr dise appropriately balances
public and private rights in our society. Lockehadry also leaves ample delibera-
tive space. It is adaptable to the changing neédsaeties as they develop. The
key to any conundrum within a Lockean context & Itlalance of rights: if a given

solution simultaneously respects private and putijjbts, then it is a viable one.

Lockean intellectual property theory provides erfoagswers to be worth putting

into practice, while not providing so many answ#rat it becomes over deter-
mined.



