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[There are clear casual and consequential links betwhomelessness,
poverty, discrimination and poor health. This el¢i argues that the
engagement of homelessness and health in a hugtats framework
enables effective identification of socio-econod@terminants of ill
health and creation of the enabling conditions ssegy for good

health. The article contends that the integratddmuman rights principles
into health service development, implementationaelvery, focuses
attention on the need for health services to bejadee, accessible,
non-discriminatory and appropriately targeted. Tdréicle also contends
that a human rights approach to homelessness, poaad health also
imposes obligations - and enables measurementelation to realisation
of the right to health and interconnected humaimtsgincluding the

right to adequate housing, the right to social séguthe right to
non-discrimination, the right to participation, arie right to human
dignity and resped)
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| INTRODUCTION

On any given night, almost 100 000 people expeeehomelessness across
Australia while, on any given day, at least 1 millipeople across Australia live in
poverty. People experiencing homelessness and typoesperience widespread
discrimination.

There are clear causal and consequential links ésgtwhomelessness, poverty,
discrimination and poor public health outcomed.hdlalth can cause, contribute to
and exacerbate homelessness, poverty and susksptitni  discrimination.
Similarly, homelessness, poverty and the incideofceliscrimination can cause,
contribute to and exacerbate ill health. Countetimese relationships, however,
there are also clear and consequential links betveestate’s respect for human
rights and that state’s success in addressing lessmdss, poverty and
discrimination and promoting public health.

Using the Health Act 1958(Vic) as a framework for discussion, this article
examines the relationship between homelessnessrtgpwdiscrimination and
public health and the utility of analysing and asding these issues in a human
rights framework. It argues that Australia’s légfive and institutional frameworks
for public health should enshrine the right to thighest attainable standard of
health and recognise and respond to the sociat@miomic determinants of health,
with particular regard for the special needs ofpgbecexperiencing financial and
social disadvantage, by respecting, protectingfalfiling human rights.

The article concludes that the promotion of puliiEalth requires that factors
underlying poor health outcomes, including homeless, poverty and
discrimination, be identified and addressed throaghange of legislative and
institutional measures. It further concludes ttta international human rights
framework provides a useful and important frameworkdentify, monitor, assess
and address such factors. Poverty and vulnenahiliiil health can be significantly
reduced by governmental implementation of obligatido respect, protect and
fulfill human rights.

I HOMELESSNESS, POVERTY AND PuBLIC HEALTH

A Introduction

Homelessness and poverty are among the most sedgis-economic and health
issues confronting Australia and Victoria.

There are strong associations between homelesgma&sty and poor public health
outcomes. There are also clear correlates betwesenindination against people
experiencing homelessness or poverty and poorthealtomes.
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B Homelessness in Australia and Victoria

A person experiences homelessness when he or sisendd have somewhere to
live in security, peace and dignityThis includes: people sleeping rough, living in
cars or squats; people in crisis accommodatiorfoiges; people living temporarily

with friends or relatives; and people living in mimg houses without security of

tenure?

On any given night, over 20 000 people experiermmdiessness in Victoria and
almost 100 000 people experience homelessnesssabtstralia. This includes
over 14 000 people sleeping rough or in squats,entban 14 000 in crisis
accommodation or refuges, almost 23 000 in boartimgses, and nearly 49 000
people staying temporarily with friends of relasveA further 23 000 people across
Australia live temporarily in caravan parksEvery day, more than 700 people are
turned away from homelessness assistance servieg® dack of capacity.

The causes of homelessness are complex and vdiiedever, they are generally
acknowledged to include structural causes (sucpoagrty, unemployment and
inadequate supply of affordable houskayd fiscal, social and public policy causes
(such as taxation policy and expenditure on pudntid community housing, health
care, education and vocational training). They aften include inter-related
individual causes (such as ill health, mental 8gdntellectual disability, substance
and alcohol dependency, problem gambling, domestiolence, family
fragmentation and severe social dysfunction) anliural causes (such as the
provision of culturally inappropriate housing orpport services to indigenous
communitiesy.

In many cases of homelessness, these causeseaaseaipnal and related, although
the common connecting factor tends to be poverfor, while poverty does not

always cause people to become homeless, it cgrt@intiers them more vulnerable
to homelessness when faced by other crises orckstba

In addition to those experiencing homelessness gistimated that up to 35 per cent
of low income people experience ‘housing stres€aning that their housing costs

" UNITED NATIONS COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, GENERAL COMMENT 4:

THE RIGHT TO ADEQUATE HOUSING, UN Doc HRI/GEN/1/Rev.5 (2001) 22. See alsoSupported
Accommodation Assistance Act 1994 (Cth) s 4.

2 Chris Chamberlain and David MacKenzignderstanding Contemporary Homelessness: Issues of
Definition and Meaning27 AUSTRALIAN JOURNAL OF SOCIAL ISSUES274(1992).

% AUSTRALIAN BUREAU OFSTATISTICS, COUNTING THE HOMELESS2001(2003).

4 AUSTRALIAN INSTITUTE OFHEALTH AND WELFARE, DEMAND FOR SAAP ASSISTANCE BYHOMELESS
PEOPLE2001-02(2003).

® Following the 2001 Census, the Australian BureduStatistics identified unemployment and
inadequate income as significant structural facmostributing to and causing homelessness across
Australia: AUSTRALIAN BUREAU OFSTATISTICS, supranote 3,2001.

® See generallyThe Changing Face and Causes of Homelessness: Siympd5(9)PARITY (2002).

" JONATHAN L HAFETZ, Homeless Legal Advocacy: New Challenges and Diestfor the Futurg30
FORDHAM URBAN L. J. 1215,1222-3(2003).

®1d. at 1223.
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are so great relative to their income as to jedpartheir ability to meet other basic
needs. Almost 10 per cent of low income peopleeegpce ‘extreme housing
stress’, meaning that they are required to spente rtitan 50 per cent of their
income on rent to avoid homelessness.

C Poverty in Australia and Victoria

While it is difficult to identify a universally aepted definition of poverty,there is
an emerging consensus that poverty should be uodéras a violation of human
dignity arising from a deprivation of resourcespailities, freedoms and choices
necessary for the enjoyment of an adequate starmddiing.** According to the
UN World Summit for Social Development poverty Isacacterised by and arises
from

lack of income and productive resources sufficienensure sustainable
livelihood; hunger and malnutrition; ill healthpited or lack of access to
education and other basic services; increased dityrlaind mortality from
illness; homelessness and inadequate housing; euesaironments; and
social discrimination and exclusion. It is alsactterised by a lack of
participation in decision-making and in civil, salcand cultural life.*?

This definition of poverty encompasses not onlydbecept of ‘income poverty’ or

‘income deprivation’, but also broader factors epudvations that can contribute to
an impoverished standard of living, including pdausing, poor education, poor
health, discrimination, vulnerability and sociackision®* The UN Committee on

Economic, Social and Cultural Rights ‘holds thenfiview that poverty constitutes
a denial of human rights’.

According to a March 2004 Senate report on povanty financial hardship, there
are at least 1 million people across Australianivin poverty, although most
indicators and studies suggest that this numbendee likely between 2 and 3.5
million people®®

® SENATE COMMUNITY AFFAIRS REFERENCESCOMMITTEE, A HAND UP NOT A HAND OUT: RENEWING
THE FIGHT AGAINST POVERTY 123-4(2004).

10 A recent Senate Committee inquiry into poverty findncial hardship devoted 27 pages to discussion
of the definition of ‘poverty’: 8NATE COMMUNITY AFFAIRS REFERENCESCOMMITTEE, supranote 9,at
5-32.

1 COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, SUBSTANTIVE ISSUESARISING IN THE
IMPLEMENTATION OF THE INTERNATIONAL COVENANT IN ECONOMIC, SOCIAL AND CULTURAL RIGHTS:
POVERTY AND THEICESCR,UN DoC E/C.12/2001/102-3,[7]-[8]; (2001);WORLD SUMMIT FOR SOCIAL
DEVELOPMENT, PROGRAMME OF ACTION (1995) [19]. See alsSOAMARTYA SEN, DEVELOPMENT AS
FREEDOM(1999).

2 \WORLD SUMMIT FOR SOCIAL DEVELOPMENT, Id at 19.

3 COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, supranotellat[7]-[8]

14
Id. at1,[2].
15 SENATE COMMUNITY AFFAIRS REFERENCESCOMMITTEE, supranote 9.at Xv-xvi.
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While poverty must be recognised as more than riveeme deprivation, it is
nevertheless the case that income inadequacyigniicant contributor to people
either living in or being at risk of poverty. Déspthis, across Australia, there is no
guaranteed minimum income and social security paysnare pegged well below
the Henderson Poverty Line. According to the Aal&n Council of Social
Service, in September 2002, the base rate of Nevistaa single unemployed adult
person was paid at 63 per cent of the HendersoarBoline, rising to 78 per cent
if the person also received the highest payable oftrent assistance. For an
unemployed young person living independently, thghést rate of payment,
including rent assistance, amounts to 67 per cérthe® Poverty Line. At the
highest end, for a single person with a disabitityg, base rate of Disability Support
Pension was paid at 89 per cent of the HendersoarfoLine, rising to 108 per
cent if the person was also paid rent assistanite dtighest raté.

A further contributor to poverty is discriminatiorAccording to the Committee on
Economic, Social and Cultural Rights, ‘discrimima@timay cause poverty, just as
poverty may cause discriminatiofy. The interrelationships of poverty,
discrimination and public health are discussechirbelow.

D The Relationship between Homelessness and Public
Health

There are strong associations between homelesandsk health.

Il health is both a cause and consequence of lesweés®. For example, llI
health can cause homelessness by reducing a persapacity to obtain or
maintain an adequate incoiieSimilarly, mental health problems can cause famil
fragmentation and loss of the social and economiparts necessary to maintain
stable housing. ldentified health-related consegeg of homelessness include low
self-esteem, social isolation and mental healttblpros® In addition, homeless
people experience significantly higher rates oftldedisability and chronic illness
than the general population but have less accdssaith services.

According to recent studies, homeless people espegi significantly higher rates
of death, disability and chronic illness than trengral populatiof?. Identified

chronic health issues for people experiencing hesssless include blood borne
viruses (particularly Hepatitis B and C), skin ictiens, cardiovascular disease,

6 AUSTRALIAN COUNCIL OF SOCIAL SERVICE, FAIRNESS ANDFLEXIBILITY 41(2003).

" COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, supra notel1l, at3.

'8 Adrienne Lucy,South Eastern Sydney Area Health Service Homelesstealth Strategic Plan 2004-
09, 17PARITY, 6 (2004).

19 SENATE COMMUNITY AFFAIRSREFERENCESCOMMITTEE, supra noté5 at 173.

2 Lucy,supranote 18at 6,7 .

2 PERSPECTIVES ONHEALTH INEQUITY (Elizabeth Harris, Peter Sainsbury and Don Nutbeds,2000).
2|d; Lucy, supranotel8,at6, 7.
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depression, post-traumatic stress disorder, madtioutr dental decay and tooth
loss®

Notwithstanding the particular vulnerability of gee experiencing homelessness to
ill health, homeless people have significantly lassess to health services than the
broader populatioft. The Senate inquiry into poverty and financialdstip found
that homeless people ‘miss out on a range of healthices® As one formerly
homeless person reports:

| was assaulted several years ago while havingixeal faddress. | was
admitted to the Accident and Emergency departmémt major hospital

bruised and battered and with two sprained anklgsere was no avenue
for effective after care. Who has ever heard tibapital admission for
sprained ankles! For somebody with a safe andredmme, limited use
of both legs can be a major inconvenience. Foredmay who has no
secure home, limited use of their legs can be @weerthreat to their

continued well-bein@

Barriers to access include: lack of affordabilibr foeople experiencing financial
hardship? the inability or refusal of services to treat pleopexperiencing
comorbidity (that is, both mental health issues dnay or alcohol dependency);
discrimination against, and exclusion of, peoplehilgting ‘problematic’
behaviours (even where those behaviours are a estatiion of the underlying
condition or illness¥ and lack of service capacity or supflyLack of access to
appropriate and affordable health care is oftewenkeated by reluctance on the part
of many homeless people to engage with services tduprevious negative
experiences, such as involuntary detention andintesa >

% Lucy, supra note 18, at 6, 7. See alsoROYAL DISTRICT NURSING SERVICE HOMELESS PERSONS
PROGRAM, A FRAMEWORK: IMPROVING HEALTH OUTCOMES FOR PEOPLE EXPERIENCING
HOMELESSNESS INVICTORIA (1999),cited inDEPARTMENT OFHUMAN SERVICES VICTORIA, PRIMARY
AND ACUTE HEALTH RESPONSES TOPEOPLE WHO ARE HOMELESS OR ATRISK OF HOMELESSNESS
INFORMATION PAPER (2000)4; Sam LeesHomelessness Health Issu&g(8)PARITY30,30(2004).
#Harris, Sainsbury & Nutbearsypranote21.

%5 SENATE COMMUNITY AFFAIRS REFERENCESCOMMITTEE, Supra notel5 at 174.

% Matt Gleesonpbstacles to Surviving Homelessnes3(10)PARITY 7,7 (2000).

2 HOUSE OFREPRESENTATIVESSTANDING COMMITTEE ON FAMILY AND COMMUNITY AFFAIRS, supra
note 15 at 79-81.

2 HOUSE OFREPRESENTATIVESSTANDING COMMITTEE ON FAMILY AND COMMUNITY AFFAIRS, id at 79-
81.

2 HOUSE OFREPRESENTATIVESSTANDING COMMITTEE ON FAMILY AND COMMUNITY AFFAIRS, id at
79-81; JOIN TOGETHER ENDING DISCRIMINATION AGAINST PEOPLE WITH ALCOHOL AND DRUG
PROBLEMS RECOMMENDATIONS FROM ANATIONAL PoLICY PANEL 3 (2003).

% HOUSE OFREPRESENTATIVESSTANDING COMMITTEE ON FAMILY AND COMMUNITY AFFAIRS, supra
note 15, atl58; SENATE LEGAL AND CONSTITUTIONAL LEGISLATION COMMITTEE, PARLIAMENT OF
AUSTRALIA, PROVISIONS OF THEDISABILITY DISCRIMINATION AMENDMENT BILL 2003,31(2004).
*1RoYAL DISTRICT NURSING SERVICE HOMELESSPERSONSPROGRAM, IT CAN BE DONE; HEALTH CARE
FOR PEOPLE WHO AREHOMELESS(1992),cited in DEPARTMENT OFHUMAN SERVICESDEPARTMENT OF
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Research and experience demonstrate that impréndatjh outcomes for homeless
people requires specifically targeted health camsices, delivered together with
programs to address underlying causes of homeks8neéDespite this, neither

Australia nor Victoria has a homelessness actiaan,ph homelessness health
strategy, or adequately funded and appropriatelyetad health care services for
homeless people.

E The Relationship between Poverty and Public Health

There are similarly strong links between poverty dh health. Socio-economic
status is a critical determinant of health stawish lower socio-economic status
generally associated with poorer overall he&lth.

Poor health plays a central role in creating, eststeng and perpetuating poverty.
Evidence tendered to the Senate inquiry into pgvamd financial hardship
demonstrated that poor health can cause poverty flsyexample, reducing a
person’s capacity to engage in employment or edugaand maintain poverty (by,
for example, requiring a family to sacrifice baseeds to meet health care costs).
As one witness to the Senate inquiry testified:

| have got no health care for my children. | dreadry sniffle and cough
because | cannot afford to go to the doctor anddid go to the doctor, |
cannot afford to pay for the prescriptions thaythee going to need when
| am finished. We may be at the top end of theepiyvscale but we are on
the downward slide and, if something is not fixtdten that is where we
will end up®

Similarly, poverty tends to have a very negativerall impact on public health.
Substantial statistical analysis demonstratesthigamost critical determinants of a
population’s life expectancy, a key indicator of bpa health, are public
expenditure on health care and the success of fyoadieviation strategies,
including targeted health care programs for thedliantaged and social security
and safety net arrangemefftsDespite this, neither Australia nor Victoria res
anti-poverty strategy or a targeted and comprelkienkealth care program for
people experiencing poverty. Further, there isxational or statewide program to
ensure the conditions necessary for health, inctudiccess to adequate housing,
nutrition, income support and health and medicelises.

HUMAN SERVICES Victoria, PRIMARY AND ACUTE HEALTH RESPONSES TOPEOPLE WHO ARE
HOMELESS OR ATRISK OFHOMELESSNESSINFORMATION PAPER 3 (2000).

%2 paula Braveman & Sofia GruskiRpverty, Equity, Human Rights and Heal1,(7) BJLLETIN OF THE
WORLD HEALTH ORGANIZATION 539,540(2003).

% SENATE COMMUNITY AFFAIRS REFERENCESCOMMITTEE, supranotel5,at 173. See generall{CHRIS
REYNOLDS, PUBLIC HEALTH LAW IN AUSTRALIA (1995).

3 SENATE COMMUNITY AFFAIRS REFERENCESCOMMITTEE, id at 173

®1d. at174

% Sudhir Anand and Martin Ravalliofjuman Development in Poor Countries: On the RolPrfate
Incomes and Public ServicelURNAL ECONOMIC PERSPECTIVESY (1993);Sen,supranote 11 at 44-7.
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F Links between Discrimination Against People
Experiencing Homelessness or Poverty and Public
Health

There are strong links between discrimination agjaipeople experiencing
homelessness or poverty and the health statusoeé throups’. According to the
World Health Organization:

The fundamental principles of equality and freedioom discrimination

have been identified as key components in all mattencerning health.
This includes non-discrimination in access to eédilities, goods and
services, paying particular attention to the magmherable or marginalised
sections of the populatich.

The World Health Organization considers that ‘disimation violates one of the
fundamental principles of human rights and oftess lat the root of poor health
status™® This view is consistent with an emerging consertbat discrimination
and stigmatization are major causal factors ofi@alth, including higher anxiety,
depression, worsened quality of life, a sense &6 lof control and difficulty
coping® As St Mary’'s House of Welcome, a drop-in centr&itzroy, Victoria for
people experiencing homelessness identifies:

Our service users include homeless people, peaplénancial crisis,
people who are suffering hardship, people withtadtodrug and gambling
addictions, mentally ill people and others of loacial status. They
experience discrimination because of their sodmtus, their appearance
and their lack of access to amenities and servicEke effect of this
discrimination can be detrimental to health and-weing, result in further
financial hardship, and impact negatively on apild cope'*

Discrimination can exclude people from access todgand services, health care,
adequate housing, education and employment, althath are powerful influences
on and determinants of public heakhDiscrimination can also increase

%7 See, for exampléSofia Gruskin,The Integration of Human Rights into Public Healftogramming
1(Paper presented at the International Symposiurdwnan Rights in Public Health: Research, Policy
and Practice, The University of Melbourne, 3-5 Nober 2004).

% WORLD HEALTH ORGANIZATION, HEALTH AND FREEDOM FROM DISCRIMINATION: WHO's
CONTRIBUTION TO THE WORLD CONFERENCE AGAINST RACISM, RACIAL DISCRIMINATION,
XENOPHOBIA AND RELATED INTOLERANCE 12 (2001).

#1d., at6.

40 Lisa Waller,Living with Hepatitis C: From Self-Loathing to Adazy, 180 MEDICAL JOURNAL OF
AUSTRALIA 293 (2004); S Zickmund, E Y Ho, M Masuda et dhey Treated Me Like a Leper:
Stigmatization and the Quality of Life of Patiemtgh Hepatitis C,18 JOURNAL G.I MEDICINE 835
(2003).

“L LETTER FROMST MARY’S HOUSE OFWELCOME TO THEPILCH HOMELESSPERSONS LEGAL CLINIC
DATED 20AUGUST2002.

“2Braveman & Gruskirsupranote32, at 539.
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vulnerability to or magnify poverty, leading to Hlealth®* Indeed, according to
Jesuit Social Services:

Discrimination, especially in the areas of privdieusing, room and
caravan rental, and also in health, is both widesprand can result in
significant psychological deterioration as wellnaaterial deprivation of the
recipient. Indeed, consistent discrimination ofstmature results in
deepening of identification with the marginalisezhdition so as to make
negotiation through their issues more diffictlt.

Despite the clear correlates between discriminatjpoverty and public health
outcomes, discrimination against people experigndiomelessness or poverty,
including in the provision of health and medicalvées, is not only widespread in
Victoria and at a national level, it remains lawful At a state level, th&qual
Opportunity Act 199%Vic) does not prohibit discrimination on the grauof social
status, homelessness, poverty, unemployment oherbasis that a person is a
recipient of social security or welfare assistantais lack of legal protection from
discrimination causes and contributes to homelessngoverty and poor public
health outcomes.

" PuBLIC HEALTH AND HUMAN RIGHTS

A Introduction

There is a strong positive correlation betweerates respect for human rights and
that state’s success in addressing poverty and ginognpublic health, with the
realisation of human rights ensuring the underlygmgabling conditions of good
health?* As the Word Summit for Social Development recogsis itsProgramme
of Action the satisfaction of basic human needs and tHisatan of basic human
rights are essential elements of poverty redudiwhpublic health promotion. The
Programme of Actiostipulates that these needs and rights are ‘clastdyrelated
and comprise nutrition, health, water and saniatieducation, employment,
housing and participation in cultural and soci’I"

This section discusses the normative content of rigbt to health and the
obligations imposed on governments to realiseitiig to health. It then discusses

43 WORLD HEALTH ORGANIZATION, supranote38,at 10.

4 LETTER FROMJESUIT SOCIAL SERVICES TOPILCH HOMELESS PERSONS LEGAL CLINIC DATED 22
AUGUST2002.

5 Philip Lynch and Bella StagolPromoting Equality: Homelessness and DiscriminatiBrbDEAKIN L.
REV. 295 (2002).

6 See generallySEN, supranote 11, at 49, 87, 90 and 148ee alsdDianne OttoLinking Health and
Human Rights: What are the Possibilitied2 (Paper presented at the International Symposiom
Human Rights in Public Health: Research, Policy Braktice, University of Melbourne, 3-5 November
2004).

4" WORLD SUMMIT FOR SOCIAL DEVELOPMENT, supranote 11[35].
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the interrelationship between the realisation ah&no rights and the promotion of
public health and the importance of contextualisengd addressing issues of
homelessness, poverty and discrimination by reterda the international human
rights framework.

B The Right to the Highest Attainable Standard of Health

Pursuant to article 12 of thimternational Covenant on Economic, Social and
Cultural Rights all people have the right to the highest attdmadtandard of
physical and mental health.

Although the right to health does not necessardydlate as a right to ‘be healthy’
(the UN Committee on Economic, Social and CultiRalhts acknowledges that
health is relative to an individual's biological nitions and a state’s available
resources)’, the right does impose important substantive obibga on States
Parties to the Covenant to establish conditionsigded to ensure that people have
the best possible chance of being healthy. Acogrdo the Committee, these
conditions should mean that people are able tosactte full variety of facilities,
goods, services and conditions necessary to emsuirdividual's healt®’ This
includes access to appropriate health care andaalsess to safe water, adequate
sanitation, an adequate supply of safe food, adequatrition, adequate housing,
occupational health, a healthy environment and ssccéo health-related
information®* Services must be provided in a culturally appiaigf and non-
discriminatory manne¥.

Article 2(1) of thelCESCRsets out the implementation obligations imposed on
States Parties to the Covenant. Relevantly, Wiges that States Parties must take
steps, using the maximum available resources, égressively achieve the full
realisation of the human rights contained in thevé®ant, including, particularly,
through the adoption of legislative measures. Adiog to the Committee, the
steps and measures taken must be ‘deliberate’cretai and ‘targeted as clearly as
possible’ towards full realisation of the right tlee highest attainable standard of
health®* Progress towards full realisation of the right required to be as
‘expeditious’ and ‘effective’ as possible and reqaithat the maximum of available
resources be directed towards public health, inetudoy ensuring that the
attainment of public health is a fiscal and budgegaiority.® Further, even while
Stets Parties are developing and implementing mesdar the full realisation of
the highest attainable standard of health, theyader a ‘core obligation’ to ensure

8 Opened for signature 16 December 1966, 993 UNT&ngered into force generally 3 January 1976
and for Australia 10 March 1976).

49 COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, supranote11, [9].

®d. 4,[9],

d. [11].

2|d. [27] [37].

3 |d. AT 43(A).

% COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, GENERAL COMMENT3: THE NATURE OF
STATES PARTIES OBLIGATIONS, UN DOC HRIGEN/1/REV.5(2001)18.

*|d. ,at18,[9].
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that certain non-derogable ‘minimum essential stathel relating to the right to
health are met, including in relation to the prawisof basic housing, nutrition and
health care for marginalised or disadvantaged gebpl

C The Relationship between the International Covenant on
Economic, Social and Cultural Rights and Australian
Domestic Law and Arrangements

Australia became a State Party to tiESCRIin 1976. In so doing, Australian
governments at a national, state and local levehnoitted to, and became
responsible for, the implementation of measurgzdgressively realise the right to
the highest attainable standard of health, amomey sights”’

Unfortunately however, although ratified, tteESCRhas not been enacted at a
federal or state level as part of Australian doindatv, meaning that its provisions
do not confer directly enforceable legal rightsAmstralia. Although ratified but
unincorporated treaties are not self-executing ustfalia, that does not mean that
international human rights standards have no bganmndomestic law or policy or,
to use the words of the High Court, that ratificatof an international human rights
treaty such as thECESCRor the International Covenant on Civil and Political
Rightsis a merely ‘platitudinous’ aé¢t. Ratified but unincorporated treaties may
have a powerful bearing on the development of tmeroon law?® the interpretation
and application of legislati6h(and possibly the Constitutioff)the implication of
Constitutional guarante&sthe exercise of judicial discretiofisand the making and
review of administrative and executive decisiéins.

Most importantly, however, ratification of an intational human rights instrument
such as théCESCRIs a ‘positive statement’ that ‘the executive goweent and its
agencies will act in accordance with the ConventiorAs a matter of international

*1d. at 18, [10] ©®MMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, supranote 11, at 4

57 Article 28 of the ICESCR expressly provides that “In federal States Partisthe Covenant,
implementation of the rights contained therein mexgiend to all parts of that state regardless f it
federal or constitutional structure”See alsoHUMAN RIGHTS COMMITTEE, GENERAL COMMENT 31:
NATURE OF THE GENERAL LEGAL OBLIGATION IMPOSED ONSTATES PARTIES TO THE COVENANT, UN
Doc CCPR/C/21/Rv.1/ADD13,[4] (2004).

%8 Minister of State for Immigration and Ethnic Affsiv. Teoh, (1995) 183 CLR 273, 291 (Mason CJ
and Deane J).

% Mabo v. Queensland, (1992) 175 CLR 1, 42.

% polites v. Commonwealth, (1945) 70 CLR 60.

> Newcrest Mining Ltd v. Commonwealth, (1997) 190FCE13, 661.

62 Coleman v. Power, [2004] HCA 39 (1 September 2004)

& Dietrich v. Queen, (1992) 177 CLR 292.

% Minister of State for Immigration and Ethnic Affsiv. Teoh, (1995) 183 CLR 273, 291 (Mason CJ
and Deane J).

® Minister of State for Immigration and Ethnic Affaiv. Teoh, (1995) 183 CLR 273, 291 (Mason CJ
and Deane J).
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law and principle, federal state and local legigtaframeworks and institutions for
public health should, at a minimum, be consisteith Wwternational human rights
standards and commitments.

D The Role of Human Rights in Addressing Poverty and
Promoting Public Health

As discussed above, there is a strong positiveelation between a state’s respect
for human rights and that state’s success in aditigegpoverty and promoting
public health®

The international human rights framework providesuseful and important
framework to identify, monitor, assess and addthescivil, political, economic,

social and cultural determinants of poverty andh#alth. Recognising these
interconnections, the Committee on Economic, Soafa Cultural Rights has
stated that:

The right to health is closely related to and deleemn upon the realization
of other human rights ... including the rights to fodwbusing, work,

education, human dignity, life, non-discriminatiorequality, the

prohibition against torture, privacy, access tooinfation, and the
freedoms of association, assembly and movemengserand other rights
and freedoms address integral components of thetoghealtH!

Poverty and vulnerability to ill health can be sigantly reduced by governmental
implementation of obligations to respect, protecd afulfil human rights®
According to former UN High Commissioner for Humaights, Mary Robinson:

Respect for human rights, the standards of whiol e@wntained in

numerous international instruments, is an importaal for protecting

health. It is those who are most vulnerable inetge— women, children,
the poor, persons with disabilities, the internallgplaced, migrants and
refugees — who are most exposed to the risk factdrish cause ill

health. Discrimination, inequality, violence andvprty exacerbate their
vulnerability.

It is therefore crucial not only to defend the tigh health but to ensure
that all human rights are respected and that tbeeconomic, social and
cultural factors that lead to ill health are addest®

% See generallySEN, supra noteld, 87, 90, 144.

%7 Dianne OttoLinking Health and Human Rights: What are the Poifities? 8 (Paper presented at the
International Symposium on Human Rights in Publ&alh: Research, Policy and Practice, University
Melb, 3-5 November 2004).

®8\WORLD HEALTH ORGANIZATION, supranote 38, at 6.See als® Loff, Reconciling Rights with Risk in
Australian Institute of Health Law and EthjdBLIC HEALTH LAW: NEW PERSPECTIVESL39(1998).

% Mary Robinson, UN High Commissioner for Human Righquoted in WRLD HEALTH
ORGANIZATION, supranote 38,7 (2001).
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The international human rights framework also ingzosobligations on
governments to develop and implement policies pnavide all persons with the
maximum opportunity to be healthy, including by eslsing poverty and
homelessness.

The interdependence and indivisibility of the ingional human rights framework
makes it clear that while governments have obligetito respect and protect the
right to health — including by preventing, treatiagd controlling disease and
ensuring access to appropriate health care — ttseytalve obligations to ensure
the conditions required for fulfillment of publice&lth?® This requires that they

progressively correct conditions that may impedsisation of the right to health

— such as poverty and homelessness — as well aseahsitirall people can access
the goods and services necessary for good heattluding through realisation of

the right to adequate housing, the right to an aategincome or social security, the
right to equality and freedom from discriminatidhe right to privacy, the right to

participation, the right to education and the rightlignity and respect.

v REFORMING THE HEALTH ACT 1958 TO ADDRESS
POVERTY AND PROMOTE PUBLIC HEALTH

A Introduction

Improving public health requires not only improvertein the access that people
experiencing homelessness, poverty or other forimisadvantage have to health
care, but that the conditions that cause, congibut or maintain homelessness and
poverty are identified and addressed and that Hasican rights are respected,
protected and fulfilled.

This section discusses and proposes a range ofm®eto Victoria's legislative and
institutional frameworks for public health, partiatly under theHealth Act 1958

B Overarching Framework

1 Scope and Objects of Legislative and Institutional
Frameworks for Public Health

Given the strong associations and correlates betweeerty, homelessness and ill
health, federal and state legislative frameworkd estitutions for public health
must focus attention on and contribute to the &lgn of poverty.

Further, given the concomitance of the realisatibhuman rights with creation of

the conditions necessary to ensure that people thaveaximum opportunity to be

healthy, it is imperative that legislative framew®rand institutions for public

health enshrine the right to the highest attainatdedard of health and contribute
to the realisation of interrelated human rights.

" Braveman & Gruskirsupranote 32, a639,540.
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In ratifying thel CESCR Australian governments at a national, state andlllevel
committed to, and became responsible for, the imefgation of measures to
progressively realise the right to the highestirdiale standard of health, including
by respecting, protecting and fulfilling relatedntan rights®* As discussed above,
federal, state and local legislative frameworks awstitutions for public health
should, at a minimum, be consistent with internmalchuman rights standards and
commitments.

Having regard to the above, the scope and objdctsderal and state legislative
frameworks for public health should include to:

« Respect, protect and fulfill the human right to thighest attainable
standard of physical and mental health;

e Assist to respect, protect and fulfill the humaghts necessary for full
realisation of the right to the highest attainasiendard of physical and
mental health, including the right to freedom frdiscrimination, the right
to adequate housing, the right to an adequate ieaorsocial security, the
right to an adequate standard of living, the righeducation, the right to
privacy, the right to participation and the rigbtdignity and respect;

e Assist to identify and address civil, politicalo@omic, social and cultural
factors that contribute to health inequalities aldhealth, including
poverty and discrimination;

« Promote and protect public health and assist togmtedisease, illness,
injury, disability and premature death; and

e Provide evidence-based information to the publmualpublic health.

" See, for examp)&lUMAN RIGHTS COMMITTEE, supranote 57[4] which provides that:

The obligations of the Covenant in general ancclert? in particular are binding on every
State Party as a whole. All branches of governnfexecutive, legislative and judicial), and
other public or governmental authorities, at whatdevel - national, regional or local - are in
a position to engage the responsibility of the &SRarty. The executive branch that usually
represents the State Party internationally, inclgdiefore the Committee, may not point to
the fact that an action incompatible with the psaais of the Covenant was carried out by
another branch of government as a means of sedkinglieve the State Party from
responsibility for the action and consequent incafitgility. This understanding flows
directly from the principle contained in article &7 the Vienna Convention on the Law of
Treaties, according to which a State Party 'mayimaike the provisions of its internal law as
justification for its failure to perform a treatyAlthough article 2, paragraph 2, allows States
Parties to give effect to Covenant rights in acaat with domestic constitutional processes,
the same principle operates so as to prevent Spatees from invoking provisions of the
constitutional law or other aspects of domestic tawustify a failure to perform or give
effect to obligations under the treaty. In thispect, the Committee reminds States Parties
with a federal structure of the terms of article, B@cording to which the Covenant's
provisions 'shall extend to all parts of federates without any limitations or exceptions.
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2 Guiding Principles

There is substantial evidence that public healtlicigs are more likely to be
‘effective, sustainable, inclusive, equitable andamingful if they are based upon
international human right%®. According to the Committee on Economic, Social
and Cultural Rights, for this to occur, ‘human tgjheed to be taken into account’
in all relevant decision-making and policy formigat processes.

In my view, it is imperative that public health igigtion should contain Guiding
Principles for any decision or order made under éhactment. Reflecting the
proposed desired objects of public health legmhatdiscussed above and the
implementation obligations imposed on all levelgyo¥ernment and governmental
instrumentalities under international human riglats, particularly thelCESCR
these Guiding Principles should include the follogvi

e Principle of realisation of human rightghich recognises that respect for
human rights promotes public health and required #my decision or
order be consistent with human rights norms;

<  Principle of non-discriminatignwhich requires that, with the exception of
‘special measures’ designed to address disadvanthgerimination on
any ground (including, in particular, the ground sdcial or socio-
economic status) be prohibité&d;

«  Principle recognising that socio-economic statwsadsitical determinant of
health statusthat civil, political, economic, social and cull factors,
including poverty and discrimination, contributehtealth inequalities and
ill health. Further, that any decision or ordensider and address these
factors?®

e Principle recognising that social and economic diisatage can impair
access to health services or prograamsl that public health policies and
programs should be developed in such a way as sarermappropriate
access for people experiencing such disadvaritage

e Principle of participatiorrequiring that persons affected or likely to be
affected by a decision or order be consulted aodiged the opportunity
to participate in the decision-making process. c&bpeneasures may be
required to ensure that impediments to participationcluding

2 COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, supranote 11, at4.
73
Id. at4.
" This principle is consistent with the principle mbn-discrimination contained in both the ICESCR
(ART 2(2)) AND THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS(ARTS2(1) AND 26).
® See generallyBraveman & Gruskin, above n 3% 541-3.
% 1d. at 540.See alsd. A Aday and R M AnderserEquity of Access to Medical Care: A Conceptual
and Empirical Overviet9MEDICAL CARE 4 (1981).
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homelessness, poverty and illiteracy, are identiied addressed as part
of the consultation process.

C Governmental Responsibilities, Intersectoral
Relationships and Public Health

1 Responsibility for Implementation

The attainment of public health requires extensiweperation and collaboration
between governments, government instrumentalitibe private sector, the
community sector and individuals. It is importambwever, that recognition of the
roles of various stakeholders is accompanied by learcstatement of the
responsibilities of those stakeholders.

International human rights law adopts a broad dexitle approach to measures
required to be adopted by states in respect ointpementation of human rights,
including the right to the highest attainable staddof health, so as to enable the
legal and administrative structures of each stafe, well as other relevant
considerations, to be taken into accotinArticle 28 of thd CESCRmakes specific
reference to states with federal systems such astralia, stating that ‘the
provisions of the present Covenant shall exteraltparts of federal states without
limitations or exceptions’. The effect of this pigion is to place primary
responsibility with the federal government to ‘eresthat the rights enumerated in
the ICESCRare enjoyed throughout Australia’, even where liegadministrative
arrangements seek to delegate responsibilitieespect of the implementation of
human rights to state or local governments, govemimnstrumentalities, the
private sector, the community sector and evendividuals’™ It is clear, however,
that, under international law, Australia’s ‘collabtive’ or ‘cooperative’ federal
arrangements — whereby federal, state, territory landl governments, together
with private and community sector actors, are egieghin complicated ‘webs’ of
financial and bureaucratic relations — have resuited situation whereby state,
territory and local governments have agreed to takenany of the obligations that
are imposed by human rights treaties on Australia §tate Party, especially in the
area of economic and social rigftsThat is, by negotiating a federal constitutional
structure that defines federal and state domestjal [powers and responsibilities,
state, territory and local governments have entepadtnership or agency
arrangements that make them accountable for impigngethose of Australia’s

" HUMAN RIGHTS COMMITTEE, GENERALCOMMENT 25: ARTICLE 25, UN Doc HRI/GEN/1/Rev.5, 158
(2001).

8 COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, GENERAL COMMENT 9: THE DOMESTIC
APPLICATION OF THECOVENANT, UN DOC HRIGEN/1/REV (2001)..

™ Dianne Otto and David Wisemam Search of “Effective Remedies: Applying theeinational
Covenant on Economic, Social and Cultural Righté\irstralia, 7 AUSTRALIAN JOURNAL OF HUMAN
RIGHTS, 22 (2001).

% See generallyVIENNA CONVENTION ON THE LAW OF TREATIES, OPENED FOR SIGNATURE23 MAY
1969,1155UNTS 331(ENTERED INTO FORCE27 JANUARY 1980),ARTS27,46.
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international human rights obligations that fallthim the scope of these
arrangements. State, territory and local goverisneave directly assumed many
international obligations through these domestiastitutional arrangements; these
are obligations for which they can and should He hecountable under domestic
legal and administrative processes. In the speoifintext of the right to the highest
attainable standard of health, the sharing of matgonal responsibilities is made
abundantly clear by the role of states in enacl#mgslation and contracting with
private and community sector entities so as toter¢lae framework for public
health and developing and implementing health pesgrams and policies.

Having regard to the above, as a matter of law pridciple, public health
legislation should clearly recognise that ultimagsponsibility for public health lies
with the federal and state governments. Howevéere a state government has
delegated responsibility for some aspect of impleatéon of the right to the
highest attainable standard of health, the releaantshould clearly articulate the
nature and extent of this delegation. This would 8 strengthen an agency’s
accountability for its decision making with refecento international human rights
standards.

The provision of effective remedies is fundametdahe implementation of human
rights obligations; those whose rights are violatagst have access to a means of
remedying or rectifying that violatigh. Under international human rights law, such
remedies may be judicial, administrative or pol@sed. Thus, public health
legislation should provide access to effective rdisewhere the implementation of
a responsibility under the Act has been insuffitieninadequate. Given that the
ultimate responsibility for realisation of the rigio the highest attainable standard
of health lies with government, such remedies sholé sought from and
enforceable against the relevant government whaliddcthen, in turn, seek to
recover any loss from the relevant entity whererdatated to a delegated
responsibility under the Act.

2 Partnerships in Public Health

As discussed above, the promotion of public healtiguires that factors
contributing to poor health outcomes, including leteasness, poverty,
discrimination and inadequate realisation of hunmaghts, be identified and
addressed.

Although the health sector itself has limited cohtrover socio-economic
determinants of health, public health partnershipsdevelop and implement
strategies that target those determinants havedtential to promote both public
health and human rights.

In light of this, human rights-based public hedépislation should recognise the
importance of addressing socio-economic determénasit health — such as

8 See generallyCOMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, supranote 57, at 18;
COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, supranote 78, at 58.
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homelessness, poverty and discrimination — as fahy public health strateds.
Such legislation should also promote cooperatigearch, analysis, and program
design and implementation between the health semor sectors involved in
programs relating to human rights that bear orritjig to health, such as the right
to freedom from discrimination (eg, the Equal Oppoity Commission), the right
to adequate housing (eg, the Office of Housing,rtght to an adequate income or
social security (eg, Centrelink), the right to eahian (eg, the Department of
Education), the right to privacy (eg, the Privacgn@nissioner), the right to
participation, and the right to dignity and respect

3 Social Health Officers

In Victoria, theHealth Act 1958Vic) currently requires that municipal councils
appoint Medical Officers of Health (‘MOHs’) and Branmental Health Officers
(‘EHOs") to provide advice and to assist in relatkm health matters for both the
Secretary and the council. Recognising the impontale that these officers have
played in the development and delivery of publialtreprograms, particularly at a
local level, in my view it is desirable that thefsmctions should be retained in
public health legislation.

However, given the very strong relationship betwseaial and economic factors
and public health, there is a strong argument pélic health legislation should
also require that municipal councils appoint a Slodiealth Officer (‘'SHO’). The
powers of a SHO could include monitoring and assgssocial and economic
determinants of health, and providing assistandeaaivice on social and economic
aspects of public health to the Secretary and dhbedil.

4 Commissioner for Public Health

According to Dianne Otto, the human rights prinegpbf accountability and the
availability of effective remedies for human right®lations requires that public
health frameworks include

independent and accessible internal complaintsegiares, transparent and
effective external review mechanisms and, to tleatgst extent possible,
legal implementation of the right to health thatulb ensure judicial
review and enforceable remedies.

Under the curreritiealth Act 1958Vic) there is a clear conflict of interest between
the Secretary’s primary responsibility for implertieg the Act and his or her
power to conduct inquiries into matters of publiealth. This conflict arises
because, in many cases, the Secretary will beregtjto inquire into his or her own
policies, programs and procedures.

8 Braveman and Gruskisupra note32 at,541.
8 Otto,supranote 67 at 10 .
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Furthermore, under the currdrdgalth Act 1958Vic), there is no provision for the
establishment of an independent investigatory anptaints resolution body in
relation to matters of public health.

In my view, it is axiomatic to the promotion andofaction of public health that

public health legislation provide for the estabiignt of an independent statutory
body, such as a Commissioner for Public Healthh Witoad powers to undertake
investigations, handle complaints and render bipdieterminations. These powers
could include the power to:

« Initiate and undertake investigations and inquiniegarding matters of
public health and the extent to which the rightthie highest attainable
standard of health is protected, respected anididdlif

« Receive and consider complaints regarding mattérgublic health,
including in relation to the extent to which theghi to the highest
attainable standard of health is protected, resdesntd fulfilled:;

* Make determinations regarding matters of publicltheancluding the
extent to which the right to the highest attainastiendard of health is
protected, respected and fulfilled; and

« Make and enforce such orders as are necessarypi@\ve or enhance
public health, including by increasing the extemtathich the right to the
highest attainable standard of health is protecteghected and fulfilled.

Other functions of such a body could include:

e Educating the community about matters of publicltheancluding the
right to the highest attainable standard of heaitti social and economic
determinants of health such as homelessness, poadit discrimination;
and

* Advising governments about matters of public hedltthluding the right
to the highest attainable standard of health amdalk@nd economic
determinants of health such as homelessness, parettdiscrimination.

These proposed powers and functions are substarsiailar to those conferred on
the New South Wales Community Services Commisgiorespect of community
services, which has recently been amalgamated thieh New South Wales
Ombudsman.

D Health Information

The collection and effective dissemination of aateirand extensive public health
information is necessary for a range of purposasluding identification of the
nature, extent and causes of ill health and therdéhants of good health and ill
health, the development and implementation of psi@and programs to improve
public health, and so on.

Section 9 of the currentealth Act 1958(Vic) confers broad powers on the
Secretary to collect, analyse, disseminate angeifilublic health information. The
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retention of these powers is important. Howewvenny view, it is important that
public health legislation also contain provisionisihn make more explicit the
nature of certain forms of information that shoible collected and the use that
should be made of such information.

Significant research has demonstrated that whilstmaoblic health efforts are
intended to benefit the poor and vulnerable, ‘ateffic approach is necessary to
overcome the tendency for people experiencing pguer benefit too little from
even the best-intentioned public health programsin this respect, the World
Health Organization considers that,

at a minimum, this requires ongoing monitoring otial inequalities in
health, receipt of health care, health care finamcind allocation of health
care resources, with built-in mechanisms for temngl findings into
actions that fill the gap?.

In relation to the collection, use and dissemimatd health information, the World
Health Organization recommends that:

Routine assessment of potential health implicatiforsdifferent social
groups should become standard practice in the esplementation and
evaluation of all development policies ... Routinallected data on
health, health care and other health determinhatsare monitored overall
should also be disaggregated into more and lesillyo@advantaged
groups by factors such as wealth, gender and tho&iy that reflect
poverty and social disadvantage.

Quantitative data should be routinely supplemented qualitative
information from the poor and disadvantaged andir traglvocates
describing unmet need, perceptions of service taind obstacles to
receiving recommended services in any sector inting healtt®

In light of the above, it is crucial that the infieattion-gathering provisions of public
health legislation specifically provide that the tign responsible for the
implementation and operation of the Act should axdll analyse, disseminate and
utilise information about:

* Social and economic determinants of health;

* The relationship between financial and social disathge and health;

8 Braveman and Gruskisupra note,32 at539,541; Paula Braveman and E Tarim@GREENING IN
PRIMARY HEALTH CARE (1994).

% Braveman and Gruskiid., at 539,541.

%d. at539,542. See alsdianne OttoLinking Health and Human Rights: What are the Poitities?

9 (Paper presented at the International SymposiuHuwman Rights in Public Health: Research, Policy
and Practice, The University of Melbourne, 3-5 Nober 2004).
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The relationship between discrimination and health;

Systemic health disparities between social and @oangroups and the
causes of such disparities;

Allocation of health care resources as betweenabkamnd economic
groups;

Access to health care, including obstacles andebarto accessing health
care, for people experiencing financial or socishdvantage; and

The relationship between public health and humghtsi including the
right to adequate housing, the right to an adequateme or social
security, the right to equality and freedom fromsadimination, the right to
privacy, the right to participation, the right tdugation, and the right to
dignity and respecit.

Consultative Council on Poverty and Social Health

The Health Act 1958(Vic) provides for the establishment of a number of
consultative councils comprising health profess®meho are experts in the issues
within the council's defined terms of reference.xisEing councils include the
Consultative Council on Obstetric and Paediatricrisldy and Morbidity, the
Consultative Council on Anaesthetic Mortality andonididity, the Surgical
Consultative Council and the Quality Assurance Cdttesn These councils play
an important role in the continual evaluation amgriovement of health services in

Victoria.

Recognising the strong correlates between publidtihe@nd social and economic
well-being, it is desirable that public health Egtion establish a Consultative
Council on Social Health. The functions of suatoancil could include:

To consider, investigate, monitor, analyse and mtepa the social and
economic determinants of health, including povettgmelessness and
discrimination;

To consider, investigate, monitor, analyse and ntemo programs directed
towards improvement of the social and economicrdetents of health,
including programs directed to addressing povehymelessness and
discrimination;

To enhance programs directed towards improvemerth@fsocial and
economic determinants of health by publication aissemination of
information and practical strategies identifiedthg Council;

To regularly report to the Minister for Health;

8 See generallBraveman and Gruskisupra note32,at 539.
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e To respond to matters referred by the Minister he Council for
investigation and reporting; and

e To produce an annual report on the work and dedtimers of the Council
and make recommendations for systemic change eshum improve
social and economic determinants of health and emddrissues of
homelessness, poverty and discrimination.

A Consultative Council on Social Health could befeored with the information-
gathering powers necessary to discharge its fumgtimcluding a requirement that
Social Health Officers report annually to the Calina the social and economic
factors contributing to ill health and the progradim®cted towards addressing such
factors.

E Health Impact Assessments
According to the World Health Organization:

Work on poverty, equity, human rights and publicaltte must be
integrated as an ongoing priority — rather than tertaought or token
concern — across prograrfis.

Public health is affected by diverse determinamsiuding civil, political, social,
economic, cultural and environmental factors. &weas Mary Mahoney argues,
‘there is increasing international recognition tl@knowledges that most of the
major drivers of population health and the distiitru of health lie outside that
formal national health services and structufesin light of this, it is crucial to
develop mechanisms and procedures by which thenmitémpacts of actions in
the areas of other determinants of health, paaitusocial and economic areas, are
monitored, considered and assessed.

Despite this, under the currddealth Act 1958Vic) and related arrangements, the
issue of public health is not routinely considergd the development and
implementation of projects, programs and policiesnany of these areas, despite
their significant potential impact on public healthn my view this is a major
deficiency that could be remedied, at least in,daytthe enactment of provisions
for the implementation of Health Impact AssessmdftiBAs’). HIAs, in this
context, refer to

a combination of procedures, methods and tools byclwa policy,
program or project may be assessed and judgedsfpoiential, and often
unanticipated, effects on the health of the pomratand the distribution
of those effects within the populatién.

88

Id. at541.
8 Mary MahoneyHealth Impact Assessment (HIA) and Human RightpldEing the Connecticsy 3-4
(Paper presented at the International Symposiurkieman Rights in Public Health: Research, Policy
and Practice, University Melb, 3-5 November 2004).
®1d. at 2..
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Although public health impacts are routinely coesatl as a component of
environmental impact assessments (EIAs), there ds nmechanism for the
consideration of the public health impacts of prtgeprograms or policies that fall
outside the EIA framework.

In my view, HIAs could therefore play an importaate in improving public health
and promoting human rights by institutionalisinge tlsystematic and routine
application of public health perspectives to bdth health and non-health sectors.
HIAs would provide an important tool pursuant toieththe public health impacts
of projects, programs and policies in both healll aon-health areas, including
housing, employment, education, income support sman, could be identified,
analysed and assessed.

V FURTHER MEASURES TO ADDRESS POVERTY AND
PrROMOTE PuBLIC HEALTH

A Introduction

As discussed above, there are clear causal andedquoastial links between
homelessness, poverty and poor public health owdsomThere are also clear
correlates between discrimination against peopleegencing homelessness or
poverty and poor health outcomes.

This section examines and discusses strategiegoree that public health is
improved through measures to reduce poverty, addnesnelessness, prohibit
discrimination on the ground of social or econostiatus, and guarantee that all
people are able to access the income support Begesssecure and sustain an
adequate standard of living.

B Anti-Poverty Strategy and Unit

There is a very strong correlation between povany ill health on the one hand,
and the alleviation of poverty, investment in taegehealth care for the poor and
improved public health on the other hand.

Recognising these links, the United Nations Consaitbn Economic, Social and
Cultural Rights strongly recommends that each siateelops and implements a
‘participatory, multi-sectoral national anti-poveftrogram’ that, at the very least,
discharges the state’s ‘core obligations’ in resmecthe provision of ‘minimum
essential levels’ of the rights to adequate hoysfogd, education and health.
According to the Committee, the absence of suchogram is likely, prima facie,
to be ‘inconsistent with the legally binding obliigas of the State party’ under the
ICESCR*

®1 See generallBraveman and Gruskisupra note32, at539.
2 COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, supranote 11, a@4-5.
93

Id. at 4.
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Despite this strong recommendation, neither Austrabr Victoria has an anti-

poverty strategy. There is no national or statevgcbgram to ensure the conditions
necessary for public health, including access asigift to adequate housing,

nutrition, income support and health care and nadiervices.

Having regard to this, and consistently with theoramendations of both the
Committee on Economic, Social and Cultural Rightd ¢he Senate Community
Affairs References Committee made pursuant toghent inquiry into poverty and
financial hardship, it is my view that federal astdte governments should develop
a comprehensive anti-poverty strategy that involves

¢ Holding an initial summit of federal, state and dbgovernments, the
welfare sector, unions, the business sector, corityngmoups, income
support customers and relevant experts in the fteldhighlight the
importance of the issue and agree on a timetablaction;

« A commitment to achieve a whole of government appho That is,
coordinated action across policy areas such as oymeint, health,
education, income support, community services, ingusand other
relevant areas to reduce poverty and poverty obdppity; and

e A consultation period of not longer than 12 moriths.

Also consistently with the recommendations of tlemae inquiry, it is my view
that a statutory authority or unit reporting difgdb the Prime Minister and state
Premiers should be established with responsibibtitydeveloping, implementing
and monitoring a national anti-poverty strategy #rat this entity should:

e Establish benchmarks and targets to measure peogggsnst a series of
anti-poverty objectives;

* Report regularly to the Parliament on progressresgdine strategy; and

¢ Undertake or commission research into a range ofemppreduction
measures.

C Homelessness and Health Action Plan

As discussed above, there are strong links betlweaelessness and ill health. IlI-
health is both a cause and consequence of homets¥siHomeless people
experience significantly higher rates of deathaklilty and chronic illness than the
general population but have less access to heathices’” Research and
experience demonstrate that improving health ouésorfor homeless people
requires specifically targeted health care seryidegether with programs to
address underlying causes of homelesstie€3espite this, neither Australia nor

% SENATE COMMUNITY AFFAIRS REFERENCESCOMMITTEE, supranote 9, att34[Recommendation 94].
®1d. at434.

% Lucy, supranote 18, at6.

" Harris, Sainsbury & Nutbearsypranote 21.

% Braveman and Gruskisupranote 32, at 53%40.
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Victoria has a homelessness action plan or addguateded and appropriately
targeted health care services for homeless people.

In my view, federal and state governments shouldeld® a comprehensive
homelessness and health action plan. This plamldhestablish coordinated
programs, set timelines and guarantee expenditurienprove public health by
addressing and ending homelessness. Under the plarernments should
substantially increase funding to improve the allity and accessibility of
targeted, specialist health care services for geegberiencing homelessness.

D Adequate and Effective Protection from Discrimination

As discussed above, there are also strong linkesdeet discrimination and ill
health®

The right to equality and freedom from discrimioatiis an integral component of
the international human rights normative framewdricluding the right to the

highest attainable standard of health and healttvices!® Despite this,

discrimination against people experiencing homeless, unemployment or
poverty, including in health and medical servicies,widespread but lawful in

Australia and Victoria. At a state level, for exas) theEqual Opportunity Act

1995 (Vic) does not prohibit discrimination on the grourof social status,

homelessness, poverty, unemployment or on the tiagis person is a recipient of
social security or welfare assistance. This ladk legal protection from

discrimination causes and contributes to homelessngoverty and poor public
health outcomes.

In my view, it is imperative that the Victorian Hament amend section 6 of the
Equal Opportunity Act 199%Vic) to include ‘social status’ as an attribute the
basis of which discrimination is prohibited. Undsction 4 of the Act, ‘social
status’ should be defined to include a person’sustaf being ‘homeless’,
‘unemployed’ or ‘a recipient of social security pagnts’.

At a federal level, thE€CESCRshould be scheduled to thieiman Rights and Equal
Opportunity Commission Act 1986th). This would empower the Commission to
investigate and monitor the implementation of eenigp social and cultural human
rights that impact on public heafth.

% Lisa Waller Living with Hepatitis C: From Self-Loathing to vatacy,180 MEDICAL JOURNAL OF
AUSTRALIA 293(2004).

190 COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, supranotell,at3. See alsdCCPR
ARTS2(1) AND 26 AND ICESCRART 2(2).

1 3ee als®tto,supranote 46, at 11.
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E Guaranteed Adequate Income

According to Amartya Sen, Nobel Prize Winner fooBemics, ‘inadequate income
is a strong predisposing condition for an impovei life’ 2 An adequate income
is necessary to ensure an adequate standard ra, lifécilitate participation in the
civil, political, economic, social and cultural agps of community life, and to
facilitate access to the highest attainable stahdahealth. Reflecting this, article
9 of thelCESCRprovides that aall people have the right to soséadurity. At its
most basic, the implementation of this right regsirthat the Australian and
Victorian Governments ensure that social secusitsvailable to cover all the risks
involved in the loss of means of subsistence beyopérson’s contrdf?

Although international human rights law does nasgribe social security payment
levels, benefits must not be reduced below a minintiireshold. Social security
must be sufficient to ensure a dignified human texise and to meet people’s
needs. A person’s needs vary based on factorsdimg housing status, age,
health, cultural background, family responsibiitiand other factors. Recognising
this, and in accordance with core obligations tcuea minimum essential
standards, social security availability and paymlemtls must meet the special
needs for assistance and other expenses ofteniasgowith homelessness and
basic subsistenc&. Beyond this, governments must also devote theirmar of
their available resources towards progressivelyum@mg an adequate income for
everyone.

In line with Australia’s international human rightemmitments, it is imperative
that Australia’s social security regime be amente@nsure that social security
payments are available to all people who experientss of income beyond their
control or who require income support to ensurdisat#on of their human right to
an adequate standard of living. Social securitymmnts should be increased to
levels above the Henderson Poverty Line so thapiesis are able to meet their
material needs and participate in society. Paysnghtuld be sufficient to ensure
that recipients can afford adequate housing aratlaguate standard of living.

Further to this, the breach penalty regime undefSticial Security Act 199(Cth)
should be amended so that people are only penalifsedey wilfully and
intentionally breach their mutual obligations. BMirs should be no longer than 8
weeks duration, no greater than 25 per cent of nmecand recoverable on
compliance or reasonable steps.

Recognising the practical impediments to homelessple adducing sufficient
proof of identity to access and maintain payme@emtrelink’s ‘proof of identity’

192 N, supranote 11, at37.

193 COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, GENERAL COMMENT 6: ECONOMIC
SOCIAL AND CULTURAL RIGHTS OFOLDER PERSONS UN DOC. HRI/GEN/1/REV.5,43(2001).

104 COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, GENERAL COMMENT 5: PERSONS WITH
DISABILITIES, UN DOC HRIGEN/1/REV.5,28(2001).
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requirements should be changed so that homelegdepean use a letter from a
homelessness assistance service as proof of ientit

Finally, federal and state governments should agveln integrated package of
social security assistance to homeless peopleitbhtdes access to health care,
adequate housing, employment assistance and péersupport to ensure
sustainable outcomes.

Vi CONCLUSION

There are significant positive correlations betwgend public health and respect
for and realisation of human rights.

The enshrinement of human rights principles in joulblealth legislation and
institutions provides a useful and important frarogto identify, monitor, assess
and address civil, political, economic, social andtural determinants of health.
The integration of human rights principles into Itieaservice development,
implementation and delivery, focuses attentiontenrieed for health services to be
adequate, accessible, non-discriminatory and apiptefy targeted®

A human rights approach to public health requitest factors underlying poor

health outcomes, including homelessness, povedyd@trimination, be identified

and addressed through a range of legislative astdutional measures. It requires
that these measures be concrete, targeted, privgresmsd, using the maximum

available resources, directed to the full and eijpers realisation of the right to

health and interconnected human rights, includirgright to adequate housing, the
right to social security, the right to non-discnaiion, the right to participation,

and the right to human dignity and respect.

Homelessness, poverty, discrimination and vulnétgbio ill health would be
significantly reduced if Australian governments kaeriously their obligations to
respect, protect and fulfill human rights.

1% Gruskin,supranote37, at 1.



