RECENT DEVELOPMENTS
IN EUROPEAN COMPANY
AND BUSINESS LAW

INGO SAENGER’

[Company Law, Business Law and Capital Markets LawEurope are
widely influenced by a multitude of regulations aticectives as well as by
the case-law of the European Court of Justice. &leve already been nu-
merous cases in which the ECJ gave fresh impetasvieral developments
which were slowed down before by specific statupooyisions of individual
Member States. The most recent reason for a specas on the up-to-date
developments are the prevailing dynamics in EU-videnonization of law
in general and in particular the Action Plan on “Mernising Company Law
and Enhancing Corporate Governance in the EU” prdged by the Euro-
pean Commissioh.

I INTRODUCTION

The outstanding importance of the European Commuaitv for the legal system
of the individual member states of the Europearobmieeds no further accentua-
tion. This is especially true for Company and Basi Law which provides the
legal framework for business operations. But sdvym@blems remain as far as the
legal treatment of companies which engage in cbhosder European business
transactions is concerned. What are the legal ragdying to their registration;
permanent establishment; company structure; minincapital; liability; disclo-
sure; creditor and consumer protection; spin-offr@arger? There may be special
interest in a company’s cross-border businessarions which has to be provided
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for right from the moment the company is incorpedatThis may especially require
providing separate forms of European companiesthardmportant factor regard-
ing the incorporation of companies and their clomsier transactions are company
taxes, which significantly influence the choicelo€ation and the company’s in-
vestment activity. The selective choice of a legetem has gained an even greater
importance concerning issues like incorporationeexfitures; minimum capital; tax
burdens; corporate governance; piercing the cotpovail;, and rights of co-
determination since the “incorporation doctrihéias become so prominent over
recent times. Those matters are widely influencged ultitude of regulations and
directives as well as by the case-law of the Eusop@ourt of Justice (ECJ). There
have already been numerous cases, in recent tigeshe Centros Uberseering
andInspire Art” which concerned the cross-border transfer of timepany’s seat, in
which the ECJ gave fresh impetus to several dewedops which were slowed
down before by specific statutory provisions ofiuidual Member States. The most
recent reason for a special focus on the up-to-detelopments are the prevailing
dynamics in EU-wide harmonization of law in geneaadl in particular the Action
Plan on “Modernising Company Law and Enhancing Gmafe Governance in the
EU”® presented by the European Commission.

Il OVERVIEW OF EUROPEAN COMPANY LAw

Company Law in general is the law of private spguimpose associatioidaving

an existence separate, but alongside this aresfigidaw, which do not directly
regulate such private associations and therefanaatebe considered to be Com-
pany Law in its original sense. Still those fietifdaw like Accounting Regulations;
Corporate Group Law; Antitrust Law; (other) comgeti laws; and Tax Law are
typically of great importance to companies. Allthbse fields of law can be sum-
marized in the term of Enterprise Lawf.those laws and regulations are based on a
European framework one can spealEafopeanEnterprise Law. The most impor-
tant fundamental basis of law on a European les/tlié EC (Treaty establishing the

! ComparePart C.

2 For “Inspire Art” comparenote 86. For case law of the BGH [German Fedetgir&ne Court of
Justice] concerning European Company lampareHartwig HenzeEuropaisches Gesellschaftsrecht
in der Rechtsprechung des BundesgerichtsB6&f©ER BETRIEB (ZEITSCHRIFT) 2159, 2159 ff. (2003).

% ComparePart F.

4 CompareHERBERTWIEDEMANN, GESELLSCHAFTSRECHT (1% ed. 1980).

° Kurt Ballerstedt, GmbH-Reform, Mitbestimmung, UnternehmensredB§ ZEITSCHRIFT FUR DAS
GESAMTE HANDELS- UND WIRTSCHAFTSRECHT478, 484 (1971), tried to define this term in geahelt
has to be agreed withARSTEN SCHMIDT, GESELLSCHAFTSRECHT4™ ed. 2002) § 1 II. 4. b, that the term
has not yet been clearly defined after aialso Martina DeckerEuropéisches Unternehmensrecht —
Stand und Problemé, EUROPAISCHESWIRTSCHAFTS UND STEUERRECHT265 n. 2 (1996))Compare
the proposed structure by AMCUS LUTTER, EUROPAISCHESUNTERNEHMENSRECHT4 (4" ed. 1996).
Concerning the distinguishing between capital markéaw compare MATHIAS HABERSACK,
EUROPAISCHESGESELLSCHAFTSRECHT. 4 (1999) and &4MIDT, id. at § 1 1I. 3.

® Any agreements based on Art. 293 EC can be countexs well; compare WOLFGANG KILIAN ,
EUROPAISCHESWIRTSCHAFTSRECHT. 477 (1996).
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European Community) aspart of the primary legislationThe EC (Treaty estab-
lishing the European Community) contains the mestegal regulations about the
European Community and how it is constituted ad agregulations which can be
assigned to Company and Enterprise Law. In conttasaw making by Regula-
tions, which is of no major significance in Europ&2ompany and Enterprise L&w,
law making by Directives is of great importancet(&49 (3) ECY.

A Freedom of Establishment

The freedom of establishment is provided for in. 48 EC. Due to Art. 48 (1) EC
it can also be applied to companies, which comptig virt. 48 (2) EC. The general
principle of the freedom of establishment has baebedded in the European
Company and Enterprise Law for a long time, esjlgdia the van Gend & Loos
cases? The principle of freedom of establishment has hesed as a yardstick by
the ECJ in various fields of the European Companty BEnterprise Law to decide
about the applicability of national state lat¥€nce a related case comes up, first
of all it has to be decided upon whether the safp@otection’? of the freedom of
establishment is applicable. In doing so it hasbéodistinguished between the
factual and the personal scope of protection. Withe factual scope of protection
it has to be clarified whether the affected agfistindeed an act of free movement
(Art. 43 (1) (1) EC). Art. 43 (2) and Art. 43 (19)(EC therefore try to define the act
of free movement. Apart from this definition, th€E ofter® defines the freedom
of establishment as “the actual pursuit of an engaaactivity through a fixed
establishment in another Member State for an indefiperiod”. This is done
without noticing how this definition should be inpeeted in context of the formal
definition of the freedom of establishment in A8 (2), (1) (2) EC. ThECJseems
to assume that the formal definition in Art. 43 (2), (2) EC does not exclusively
determine a definition of the freedom of establishivbut instead provides a basis
for an interpretation and enhancement of the defmin Art. 43 (1) (1) EC. How-
ever, it remains questionable whether this intégbian could easily be reconciled

” Regarding the term and the individual pamsnpareALBERT BLECKMANN, EUROPARECHTN. 526 (&'

ed. 1997).

8 Regulations and Directives are part of the seconéiaw, compare BLECKMANN, supra note 7, at

n. 527 ff.

® Peter Wiesner provides a good overview about m#dDves concerning the European Enterprise Law
in his series of articles inUROPAISCHEZEITSCHRIFT FURWIRTSCHAFTSRECHT compare270 (1992);
500 (1993); 588 (1994); 821 (1995); 619 (1998) dAdter Wiesner, 56 EXRIEBSBERATER
(ZEITSCHRIFT), issue 44, addendum 8 (2001). The important caééhe ECJ concerning European
Company and Enterprise Law are documented and cabeghewithin QASEBOOK EUROPAISCHES
GESELLSCHAFTS UND UNTERNEHMENSRECHT(INngo Saenger et. al ed., 2002).

10 Compare e.gPeter BehrensDas Internationale Gesellschaftsrecht nach dem @srtrteil des
EuGH, 19 RRAXIS DESINTERNATIONALEN PRIVAT - UND VERFAHRENSRECHTSZEITSCHRIFT) 323, n. 10,

13 (1999).CompareECJ, Rec. 1974, 631 “Reyners”, in which the EGdvigted for the freedom of
establishment even against the very wording ofdahmer Art. 43 in the Treaty of Amsterdam.

1 Especially applicable concerning individual natibrtax regulations,compare Ulrich Klinke,
Européisches Unternehmensrecht und EuGH — Die Rpoithung in den Jahren 1993-19924
ZEITSCHRIFT FURUNTERNEHMENS UND GESELLSCHAFTSRECHT373, 391 f. (1995).

2 This approach is originally taken from the dogmati German Basic Rights but can be transferred to
the fundamental rights.

3 CompareECJ, Rec. 1991, 1-3905 “Factortame I, para 20.
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with the formal definition in Art. 43 (1) (1) ECamely that the right of establish-
ment shall be interpreted “within the frameworktbé provisions set out below”.
As far as the second part of the protection is eored, namely the personal scope
of protection, due to Art. 48 (1) EC the freedonesfablishment shall be applicable
to companies, which comply with Art. 48 (2) EQIn most of the cases it is quite
sufficient to state that the affected company @poads with the requirements of
Art. 48 (2) EC.

If the scope of protection of the freedom of esshiphent is applicable, it will be
determined in a second step whether the given guweds indeed a restriction as
referred to in Art. 43 EC. Though, the most receates decided by the ECJ can
only be understood if one is familiar with the depenent of the cases dealing with
fundamental freedoms in general. One has to becidiyeaware of the fact that
fundamental freedoms have undergone a developmantjéist being a discrimina-
tion bart® to being a ban on restrictions. If fundamenta¢di@ms are understood as
being only a discrimination ban, they will not pigde for more than the right not to
be discriminated against by a state on the badisreign citizenship. If a citizen of
a Member State is subject to a regulation of amothember State, which treats
him worse than a domestic citizen (e.g. the requamrg of a permission to take up
an activity), he will be able to deny the applioatof such a regulation based on the
principles of fundamental freedoms. Discriminatiorgeneral requires two compa-
rable”® circumstances to be treated differently. Thoskeht treatments need to be
based on citizenship. Therefore it is required hasac principle that the regulation
uses the citizenship of a person or a companys’sam a link to a different treat-
ment. This is called direct and overt discriminatiBut discrimination can also be
indirect or covert. In such cases the national let@n is not based on citizenship
but instead links to other criteria which are gsijpically met by foreigners. There-
fore it can be called a discrimination against ifgmers based on citizenship as well.
That is called covert discriminatidfiif one takes a close look at a scenario where a
Member State even treats his very own citizensiimappropriate way it becomes
clear that fundamental freedoms — if understoodigtsheing a discrimination ban —
will not be of any help to the national citizensa#it They could only demand to be
treated as equally inappropriate as anyone butdcoat question the regulation
itself.

4 Regarding those two regulation§BrHER CHRISTIAN SCHWARZ, EUROPAISCHES
GESELLSCHAFTSRECHTN. 147 ff. (2000).

5 Sometimes also called no discrimination againshegtic citizens (compare General Attorney, Rec.
1999, 1-1459 "La Pergola”, 1468; TEBFAN ULRICH PIEPER ANDRES SCHOLLMEIER & DIETER
KRIMPHOVE, EUROPARECHT— DAS CASEBOOK 221 (29 ed., 2000).

6 Comparability is especially important in casesaning tax lawcompareECJ, Rec. 1999, 1-6161
“St. Gobain” para 45.

™ The company’s seat is treated just like the qitihép of an actual persongmpareArt. 48 (1) EC),
compareECJ, Rec. 1986, 273.

8 Compareagain “Factortame Il"supranote 13.
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After all, fundamental freedoms attain a much besagtope of protection if they
are understood as being a ban on restrictibitien they will not only be applica-
ble to regulations discriminating against foreignbut to all kinds of restrictions.
Fundamental freedoms will provide protection agaiegulations which do not
distinguish between foreign and domestic citizehshe Member State as well.
Therefore they work just like the basic rights lvé German Basic La? If there is

a substantial burden or restriction (encroachméntyjll only matter whether the

restriction passes the proportionality test or banjustified by opposed interests
(compare the freedom of establishment Art. 46 @).E

The development of the fundamental freedoms asisket] above has been already
applied by the ECJ in the areas of the freedomaalet and the freedom to provide
services. The landmark decisiBassonvillé" applied Art. 28 (1) EC to “all trading
rules enacted by Member States which are capabkéndering, directly or indi-
rectly, actually or potentially, intra-communityatte” (so calledDassonvillefor-
mula) which can be seen as the broadest possififgtioe of all. Thus, the ECJ
tried to make two corrections to its adjudicati@ertain restrictions were granted
to be an exemption from th@assonvilleformula in theKeckCase?? Additionally
certain justifications were approved concerning d@criminating regulations
applicable in the same way to residents as wetbaaiens inCassis de DijoR®
Still, the ECJ extended the scope of protection of the freedotnaafe enormously.

A similar development can be recognized as fahadreedom to provide services
(Art. 49 ff. EC) is concerned. The important demis in this field are
van Binsbergett and Sager / Dennemeyét Although theECJ has not yet finally
decided upon whether the freedom of establishmasittt be interpreted as a ban
on r(297strictions, there are cases lepp?® who seem to indicate such an interpreta-
tion.

But the derivation of a ban on restrictions frora fthndamental freedoms has to be
called at least questionaffeDue to Art. 43 (1) EC the freedom of establishnient
provided for only “within the framework of the piisions set out below” Art. 43
EC. This framework contains especially Art. 43 Ef} which only provides for a

¥ Regarding this, BLMUT LECHELER EINFUHRUNG IN DAS EUROPARECHT264 ff. (2000); MANFRED A.
DAUSES HANDBUCH DES EU-WIRTSCHAFTSRECHTS E.I. n. 61 ff. (1998); IHINZ STREINZ,
EUROPARECHTN. 669 ff. (8" ed, 2001)

% Correctly pointed out by Dieter Blumenwitgechtsprobleme im Zusammenhang mit der Angleichung
von Rechtsvorschriften auf dem Gebiet des Niedrriagsrechts der freien Berufe - Eine Darstellung
anhand einer aktuellen Problematik im Bereich dertlichen Heilberufe,42 NEUE JURISTISCHE
WOCHENSCHRIFT621, 622 (1989).

2L ECJ, Rec. 1974, 837.

*ECJ, Rec. 1993, I-6097.

2 ECJ, Rec. 1979, 649.

**ECJ, Rec. 1979, 1299.

*ECJ, Rec. 1991, I-4221.

*ECJ, Rec. 1984, 2971.

27 Blumenwitz, supra note 20, at 623; IPPER SCHOLLMEIER & KRIMPHOVE, supra note 15, at 221;
SCHWARZ, supranote 14, at n. 137 ff.; Rolf Wagenbalnhalt und Etappen der Niederlassungsfreiheit,
2 BUROPAISCHEZEITSCHRIFT FURWIRTSCHAFTSRECHT427, 431 (1991).

% For a well done comprehension of the importantargntsseeBlumenwitz,supranote 20, at 622 f.
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right of equality, i.e. the right for a citizen af foreign Member State not to be
treated worse than a domestic citizen. This abslylubon-ambiguous wording
distinguishes the freedom of establishrigfiom the freedom of the movement of
capital which does not contain such a restrictin. (56 EC: “all restrictions on the
movement of capital’° A European-wide legal harmonization based on ABt.
EC is therefore impossible. This is especially tlue to the fact that Art. 47 (2) EC
provides a special authority for such harmonizatidnThe ECJ therefore cannot
ignore the specifications of the EC. But just likeother areas thECJ has disre-
garded the dogmatics in its adjudication. TH@J is expected to synchronise its
adjudication to the individual fundamental freedosmon and is consequently
expected to interpret the freedom of establishrasnan extensive ban on restric-
tions.

The question remains whether one can refer tordeddém of establishment with
regard to ones’ own Member StafeBut the answer to this question is quite obvi-
ous when one takes a look at the very wording of 43 (1) (1) EC: It covers only
“restrictions on the freedom of establishment dfamals ofa Member State in the
territory of anotherMember State”. But th&CJ allowed some extensions within
this area as weff So if there is a restriction on the freedom oéieishment, it will

be examined — comparable to the German Basic Rdygmatics — whether there
is a justification for this restrictioff. Such a justification can first of all arise from
Art. 46 (1) EC® But Art. 46 EC is very narrowly worded and is ¢we bther hand
also narrowly interpreted by tHeCJ. Therefore it leaves no room for the use as a
justification of a restriction in most of the casBssides that, the general possibility
of a restriction which th&CJ developed withirCassis de Dijott — although re-
garding the freedom of trade — is applicable to fileedom of establishmefit.
According to that adjudication, restrictions on tbdbreign and domestic citizens
can be justified by the “general good [...] providedt such application is effected
without discrimination”® Additionally, the so-called “abusive exercise” adifa-

29 CompareArt. 3 (2) EC and Art. 50(3) EC.

% Streinz,supranote 19, at n. 667.

% Blumenwitz,supranote 20, at 622; Wagenbasupranote 27, at 430.

%2 This problem has to be distinguished from the fmwbwhether the freedom of establishment includes
a ban on restrictions (correctly pointed out IBfER BEHRENS PRAXIS DESINTERNATIONALEN PRIVAT -
UND VERFAHRENSRECHTS354, 360 (1989)). Nonetheless, those problems @reected with each other
as Art. 43 EC would not be applicable at all if erstood as being just a ban on discriminations.

% Compare BHRENS supra note 32, at 360; Blumenwitsupra note 20, at 624 f.; Ulrich Klinke,
Européisches Unternehmensrecht und EuGB3 ZEITSCHRIFT FUR UNTERNEHMENS UND
GESELLSCHAFTSRECHTL53, 158 ff. (1994).

3 Comparethe graphic description by General Attorney Teeanr ECJ, Rec. 1998, 1-4698 “ICI”
para 20.

¥ |n detail concerning Art. 46 (2) EC compare Dausagranote 19, E. |. at n. 72 ff.

% Comparesupranote 23.

%" ECJ, Rec. 1977, 765 “Thieffry” para 18. Concernihgt case Lechelesupranote 19, at 244 ff. and
268.

¥ ECJ, Rec. 1988, 2085 “Bond van Adverteerders” gara
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tion, which the ECJ applies in a wide variety o$esi’ may serve as a basis for a
justification*

B Company Law

Company Law is the most important sub area of thejgean Enterprise Law. In
1985 a new legal form was established that couktaip across European borders.
This was called the European Economic Interest @nogu(EEIG), regulated within
the EEIG council regulatioff. Until quite recently the EEIG has been the only
original European legal form of a company recoghi@oughout the EU. The
EEIG was created following the Fren@moupement d‘Intérét Economiqureorder

to enable small and medium-sized enterprises tiicfpate in the Single European
Market. But due to its limited applications the EEis actually of little practical
importance®? It is mainly used for freelance activities as wasdl for research co-
operations; working-groups; and for distributiordauvertising organisations.

Therefore, it is even more significant that recgiatiStatute for a European Com-
pany (SE) has finally been established after mbam 30 years of quarrels about
matters like the involvement of employees and ti@usion of Company Group
Law.** Furthermore, there has been a number of proptmaisiditional European
legal forms of companies like the “Amended propdseala Council Regulation on
the Statute for a European Association (EZ)the “Amended proposal for a
Council Regulation on the Statute for a Europeaop@aative Society (SCEJ*
and the “Amended proposal for a Council Regulatiarthe Statute for a European

% Regarding the European Enterprise Law compare tfGgh(see supranote 10) para 24; ECJ, Rec.
2000, 1-1705; “Diamantis” para 33 — 34 .

40 But it is no restriction on the general legal ex@n, likee.g.a ban on improper legal use; regarding
this compare'Diamantis” (see supranote 39).

41 Council Regulation (EEC) No 2137/85 of 25 July 598 the European Economic Interest Grouping
(EEIG) Official Journal L 199, 31/07/1985 p. 1 — 9.

42 Christoph Graf Von BernstorffDas Unternehmensrecht in Europa (Teil § EUROPAISCHES
WIRTSCHAFTS UND STEUERRECHT(ZEITSCHRIFT) 397, 400 f. (1998).

43 Council Regulation (EEC) No 2157/2001 of 8 Octol2801 on the Statute for a European Company
(SE), Official Journal L 294, 10/11/2001, 1 ff. a@duncil Directive 2001/86/EEC of 8 October, 2001
supplementing the Statute for a European Comparly mgard to the involvement of employees,
Official Journal L 294, 10/11/2001, 22 f€omparealso Peter HommelhofEinige Bemerkungen zur
Organisationsverfassung der Europaischen Aktientgsaft 45 DE AKTIENGESELLSCHAFT
(ZEITSCHRIFT) 279, 279 ff. (2001); Andreas Jahn & Ebba Herfdtéén,Die Europdische AG — Societas
Europaea,54 DER BETRIEB (ZEITSCHRIFT) 631, 631 ff. (2001); Andreas Kellerhals & Dirk Teit
Neues zur Europaischen Aktiengesellsch@ff SHWEIZERISCHE JURISTEN-ZEITUNG 337, 337 ff.
(2001); Sorika PluskaDie neuen Vorschlage fur die Européische Aktienigedeaft 12 EJROPAISCHE
ZEITSCHRIFT FURWIRTSCHAFTSRECHT524, 524 ff. (2001); Peter Wiesn®er Nizza-Kompromiss zur
Europa-AG — Triumph oder Fehlschla2? ZEITSCHRIFT FURWIRTSCHAFTSRECHT397, 397 ff. (2001).
ComparealsoSCHWARZ, supranote 14, at n.1085 ff.

4 Official Journal C 236, 31/08/1993, 1. The Eurapéasociation shall mainly include charity associa-
tions and charity foundations.

4 Official Journal C 236, 1993, 17. The European @wative Society shall of course mainly include
co-operativesSeealso the Directive 2003/72/EEC of 22 July, 200jd@l Journal L 207, 2003, 25 and
the Regulation (EC) No. 1435/2003 of 22 July, 20D8icial Journal L 207, 2003, 1.
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Mutual society (ME)™® The Statute for a European Cooperative Societyalhas
ready been converted into a Council Regulationuly 2003 and shall be applied
from August 2006 onwards. Thus, it will be appartat there were several at-
tempts in the EU to establish legal forms that@amduct business across European
borders and without the necessity to adhere toctimepany law regulations of a

particular EU State.

So far the original European legal forms of compariiave only been of secondary
importance which eventually results in a questidmadignificance of the Direc-
tives. Moreover, there are obvious differences betwDirectives which are already
in force and on the other hand mere proposals fmun€l Regulations. A key
directive within Company Law is the “share capit@lirective!’” which includes
regulations about the capital maintenance andadiber of public limited compa-
nies. There are a number of other important Divestiwithin the area of Company
Law. On the one hand the “disclosure” Directf/enposes significant regulations
regarding compulsory disclosure requirements fecsijc forms of companies like
the GermarAktiengesellschafstock option corporation or German public limited
corporation) Kommanditgesellschaft auf Akticommercial partnership limited by
shares) and@esellschaft mit beschrankter Haftufignited liability company). On
the other hand there is the so-called “structurg&®ive which includes detailed
regulations concerning the structure of public tedi companie$’ However, this
Directive is not in force yet but remains in thgigative process as a proposal for a
Council Directive. Worth mentioning for having adbmg on Company Law are
also the Articles 1 — 2, 4 et seqq. of the Twe@tbuncil Company Law Directive
on single-member private limited-liability compasifeand the planned proposal for

46 Official Journal C 236, 1993, 40. The Europeanvidtent Mutual Society is especially designed for
cross-border mutual activities concerning precaustiand insurances.

47 Second Council Directive 77/91/EEC of 13 Decemhé#6 on coordination of safeguards which, for
the protection of the interests of members andrstha&re required by Member States of companies
within the meaning of the second paragraph of Aetk8 of the Treaty, in respect of the formation of
public limited liability companies and the mainteca and alteration of their capital, with a view to
making such safeguards equivalent, Official Joutn@R6, 31/01/1977, 1 - 13; amended by the Council
Directive 92/101/EEC of 23 November, 1992 amendbirgctive 77/91/EEC on the formation of public
limited-liability companies and the maintenance aitération of their capital, Official Journal L B4
28/11/1992, 64 - 66.

“8 First Council Directive 68/151/EEC of 9 March, B96n co-ordination of safeguards which, for the
protection of the interests of members and othaes,required by Member States of companies within
the meaning of the second paragraph of Article 5@ Treaty, with a view to making such safeguards
equivalent throughout the Community, Official Jaairh 65, 14/03/1968, 8 - 12.

S Third Amendment to the proposal for a Fifth Coliidirective based on Article 54 of the Treaty
concerning the structure of public limited companand the power and obligations of their organs,
Official Journal, C 321, 20/11/1991, 9ff. In détaioncerning the “structure” Directive compare
Schwarz supranote 14, at n. 705 ff. with additional referenptest ahead of n. 705.

% Twelfth Council Company Law Directive 89/667/EEE 21 December, 1989 on single-member
private limited liability companies, Official Joumh L 395, 30/12/1989, 40 ffComparealso Hans-
Werner EckertDie Harmonisierung des Rechts der Einpersonen-GnbH)ROPAISCHEZEITSCHRIFT
FUR WIRTSCHAFTSRECHT54, 54 ff. (1990); Marcus LutteMiRgliickte Rechtsangleichung: das Chaos
der Ein-Personen-Gesellschaft in Eurgpia FESTSCHRIFT FURHANS-ERICH BRANDNER 81, 81 ff.
(1996); Hans-Christoph Schimmelpfennig & ChristdphHauschkaPie Zulassung der Ein-Personen-
GmbH in Europa und die Anderungen des deutschen H3Rezhts, 45 NEUE JURISTISCHE
WOCHENSCHRIFT942, 942 ff. (1992).
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a 14" Company Law Directive on the cross-border tranefethe registered office
of limited companies.

C Corporate Transformation Law, Takeover Law and
Company Group Law.

The Corporate Transformation Law, Takeover Law @ainpany Group Law are
naturally closely related to Company Law in genehalthe European level rules on
corporate transformations can be found in the “mwsyDirectivé’ and in the
“divisions” Directive>® Worth mentioning as well is the proposal for aoss-
border mergers” Directivé which remains in the legislative process though.

But this whole field of law generally remains sudbjto fierce discussions. A good
example of that may be the “takeover” Directivehdis been vehemently discussed
within past decad&band its amended proposal for a Company Law Diretthas
been turned down by the European Parliament ithitd and crucial reading on
July 4" 2001. Surprisingly, a breakthrough has been eshchore than two years
afterwards in late 2003.In contrast, the Ninth Company Group Law Directive
might not have the slightest prospects of being@amu and is even considered to
be “dead” by some legal writets$.Moreover, German legal writers are also very
sceptical whether the Directive on single-membeévape limited-liability compa-
nies® includes any aspects of Company Group Law at alis quite significant

®1 Third Council Directive 78/855/EEC of 9 Octobe§7B based on Article 54 (3) (g) of the Treaty
concerning mergers of public limited liability comempes, Official Journal L 295, 20/10/1978, 36 ff.
(Third Council Company Law Directive, so-called “rgers” Directive).

%2 Sixth Council Directive 82/891/EEC of 17 DecemhEd82 based on Article 54 (3) (g) of the Treaty,
concerning the division of public limited liabilitgompanies, Official Journal L 378, 31/12/1982 47
(Sixth Council Company Law Directive, so-calledvidions” Directive).

% Proposal for a Tenth Directive of the Council the® Article 54 (3) (g) of the Treaty concerning
cross-border mergers of public limited companid$ic@al Journal C 23, 25/01/1985, 11.

% Compare for instance Karsten Munschebkr Vorschlag zur EG-Ubernahmerichtlinidl RECHT
DER INTERNATIONALEN WIRTSCHAFT 388, 388 ff. (1995); Gunnar SchustBer neue Vorschlag fir eine
EG-Takeover-Richtlinie und seine Auswirkungen awn dUbernahmekodex8 HEJROPAISCHE
ZEITSCHRIFT FURWIRTSCHAFTSRECHT237, 237 ff. (1997); Martin WebeDer gednderte Vorschlag der
Kommission fiir eine Takeover-Richtlinie vom 10.1887, 9 BJROPAISCHE ZEITSCHRIFT FUR
WIRTSCHAFTSRECHT464, 464 ff. (1998); Carl-Heinz WitDer neue Vorschlag fiir eine EG-Richtlinie
tiber Ubernahmeangebot@ FUROPAISCHESWIRTSCHAFTS UND STEUERRECHT(ZEITSCHRIFT) 318, 318

ff. (1998).

% Amended proposal for a thirteenth European Padigrmand Council Directive on company law
concerning takeover bids, Official Journal C 37&/12/1997, 10.

% ComparePart E.

5" Klaus J. HoptEuropéisches Konzernrecht?) EUROPAISCHEZEITSCHRIFT FURWIRTSCHAFTSRECHT
577, 577 ff. (1999).

% Seesupranote 50.

% Compare Tim Drygala, Konzernhaftung und Einmann-Richtliniel3 ZEITSCHRIFT FUR
WIRTSCHAFTSRECHT1528, 1528 ff. (1992); Heribert HirtBie Zwolfte EG-Richtlinie als Baustein eines
Européischen Konzernrechts23 ZEITSCHRIFT FURWIRTSCHAFTSRECHT1122, 1122 ff. (1992); Peter
Kindler, Gemeinschaftsrechtliche Grenzen der Konzernhafting der Einmann-GmbH, 157
ZEITSCHRIFT FUR DAS GESAMTEHANDELS- UND WIRTSCHAFTSRECHTL, 1 ff. (1993); Wienand Meilicke,
Unvereinbarkeit der Video-Rechtsprechung mit EGhRed45 DER BETRIEB (ZEITSCHRIFT) 1867,
1867 ff. (1992); Hans-Werner Neydie Video-Rechtsprechung und das EG-RedDEUTSCHE
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though that the new Regulation on the control afcemtrations between undertak-
ings (“EC Merger Regulation”) has finally been implented in April 2004 and
brought along some important changes. As regaelgdkic criterion for analysing
mergers, the Regulation determines the “substaftisdening of competition”
criterion used in other jurisdictions — e.g. in theited States and Australia — as the
new basic criterion replacing the former “dominpasition” criterion that had been
used up to that point.

D Accounting Regulations

The European Accounting Directives include veryadet rules for the national
jurisdictions of the Member States. On the one htndnsists of the Fourth Coun-
cil Directive on the annual accoufftsvhich is also called the “accounts” Directive
and which was amended particularly by the “SME”dotiveé’* and another Council
Directive on consolidated accounts regarding thepsof the former Directive¥.
On the other hand the European Accounting Direstimelude the Seventh Council
Company Law Directive on consolidated accotinamd the Eighth Council Com-
pany Law Directive on auditofé.For each financial year starting on or after Janu-
ary T, 2005, Member States may permit or require congsagoverned by their
law according to Art. 5 of the IAS regulatfSrio prepare their consolidated ac-
counts in conformity with the international accangtstandards as defined in Art.
2 of the IAS regulation. An easing of rules for dnaad medium-sized companies
is included in the “SME” DirectiV® and another Council Directifeincludes the

ZEITSCHRIFT FURWIRTSCHAFTSRECHT452, 452 ff. (1992); Wulf-Henning RothVideo“-Nachlese und
das (immer noch) vergessene GemeinschaftsrdGhtZEITSCHRIFT FUR WIRTSCHAFTSRECHT 1054,
1054 ff. (1992); Matthias SchippeHaftung im qualifiziert faktischen GmbH-Konzern ub?. EG-
Richtlinie, DER BETRIEB (ZEITSCHRIFT) 969, 969 ff. (1993); Hans-Detlef SchwambH-Konzernrecht
und Européisches GemeinschaftsredNTERNATIONALES STEUERRECHT 23, 23 ff. (1993); Ulrich B.
Wilhelm, Haftung im qualifiziert-faktischen Konzern und Epacecht4 BUROPAISCHEZEITSCHRIFT FUR
WIRTSCHAFTSRECHT729, 729 ff. (1993).

% Fourth Council Directive 78/660/EEC of 25 July;78%based on Article 54 (3) (g) of the Treaty on the
annual accounts of certain types of companies,cfaffiJournal L 222, 14/08/1978, 11 ff. (Fourth
Council Company Law Directive).

> Council Directive 90/604/EEC of 8 November, 199@emding Directive 78/660/EEC on annual
accounts and Directive 83/349/EEC on consolidatebants as concerns the exemptions for small and
medium-sized companies and the publication of attim ecus, Official Journal L 317, 16/11/1990, 57
ff.

62 Council Directive 90/605/EEC of 8 November, 199@eading Directive 78/660/EEC of annual
accounts and Directive 83/349/EEC on consolidatembants as regards the scope of those Directives,
Official Journal L 317, 16/11/1990, 60 ff.

& Seventh Council Directive 83/349/EEC of 13 Juri83Lbased on the Article 54 (3) (g) of the Treaty
on consolidated accounts, Official Journal L 198/0%/1983, 1 ff. (Seventh Council Company Law
Directive).

% Eighth Council Directive 84/253/EEC of 10 April@9@based on Article 54 (3) (g) of the Treaty on the
approval of persons responsible for carrying oet statutory audits of accounting documents, Officia
Journal L 126, 12/05/1984, 20 ff. (Eighth Councifipany Law Directive).

% Regulation (EC) No 1606/2002 of the European Bamtint and of the Council of 19 July, 2002 on the
application of international accounting standaf@ficial Journal L 243, 11/09/2002, 1 ff.

¢ Council Directive 90/604/EEC of 8 November, 199®eading Directive 78/660/EEC on annual
accounts and Directive 83/349/EEC on consolidatebants as concerns the exemptions for small and



2005 European Company and Business Law 307

German legal form of &mbH & Co. KGinto the scope of the “accounts” Direc-
tive. There are also some Commission Recommendationth mentioning. They
are the Commission Recommendation of Novemb&r 2600 on the quality assur-
ance for the statutory audftthe Commission Recommendation of May'32001
on environmental issues in the annual accotirasid the Commission Recommen-
dation of May 18, 2002 on the statutory auditors’ independencaéngU’®

E Disclosure

The disclosure requirements are closely relatedctmunting regulations and can
therefore be regarded as being a legal sub-aréaumipean Enterprise Law. The
requirements are contained within the first sectbrthe “disclosure” Directivé®
within the Council Directive on disclosure requimms in respect of company
branche& and also within the tenth section of the “accoubisective.”® Finally an
amendment to the Directive 68/151/EEC was propet#d regards to disclosure
requirements in respect of certain types of congsdfi

F Antitrust Law

The European Antitrust Law established itself agparate and widely recognized
branch of law within the general European Enteeplisw. Statutory basis for
Antitrust Laws are included both within the Art. 8lseqq. EC and within various
Regulations like the Merger Regulation and the BIBgkemption Regulations.

G Tax Law

The European Tax Law has long since concentrateddirect taxation. This was
caused by Art. 93 EC, which only provides a spedéial foundation for indirect
taxation. Several Directives concerning indiregatan had already been issued at
a very early stage of the EU. In the meantime sd#\Rirectives have been issued

medium-sized companies and the publication of attin ecus, Official Journal L 317, 16/11/1990, 57
ff.

87 Council Directive 90/605/EEC of 8 November, 199@eading Directive 78/660/EEC of annual
accounts and Directive 83/349/EEC on consolidatmbants as regards the scope of those Directives,
Official Journal L 317, 16/11/1990 60 ff.

 Commission Recommendation of 15 November, 200@uality assurance for the statutory audit in
the European Union: minimum requirements, Offidialirnal L 91, 31/03/2001, 91 ff.

% Commission Recommendation of 30 May, 2001 on #wegnition, measurement and disclosure of
environmental issues in the annual accounts andaneports of companies, Official Journal L 156,
13/06/2001, 33 ff.

" Commission Recommendation of 16 May, 2002 — StayuAuditors’ Independence in the EU: A Set
of Fundamental Principles, Official Journal L 199/07/2002, 22 ff.

"t Comparesupranote 48.

2 Eleventh Council Directive 89/666/EEC of 21 Decemtl 989 concerning disclosure requirements in
respect of branches opened in a Member State higirtdypes of company governed by the law of
another State, Official Journal L 395, 30/12/198®ff. (Eleventh Council Company Law Directive).

8 Comparesupranote 60.

™ KOM (2002) 279 endg., Official Journal C 227, 24002, 377 ff.
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amongst all Member States aimed at a legal harratoiz of indirect taxation
especially with regards to turnover tax and excsées’® In contrast, the only
legal foundation for a legal harmonization of diréaxation among the Member
States is the most general legal foundation of 24tEC, which concerns all kinds
of legal harmonizations. Therefore, legal harmatiiozaof direct taxation based on
this particular legal foundation is an especiallfficllt issue and has not pro-
gressed well so far due to Art. 94 EC requiringruméty. Those difficulties led to
the delay of some directives like the “taxationroérgers” Directiv€® and the
“parent and subsidiary” DirectiVéwhich did not go into force until 1990.

H Capital Markets Law

The Capital Markets Law may be considered to be&rass-sectional law”. The

position as a “cross-sectional law” derives frone #mtirety of laws which are

summarized within the term of capital markets |d&Wwose laws naturally cover all
activities on any capital markets in general amduitie in particular e. g. the law on
securities; banking law; stock exchange rules;ianestment laws. Therefore there
are also many sources of law at a European lekeltlie “insider dealing” Direc-

tive’® and the “investment services” DirectfVe

It will be apparent from the discussion above thatEuropean Enterprise Law can
be characterised as a densely regulated area op&am law. Although at the very
beginning the European Enterprise Law was nothirggenthan a small string
linking different fields of law, it developed ovéme to a tightly knit network of
laws. The legal harmonization of this field of lémwever did not keep pace with
this development unlike the harmonization in otheanches of law like e.g. con-
sumer protection. But it remains noteworthy that phocess of legal harmonization
did indeed gather considerable momentum in recestsy

" In detail Wolfram BirkenfeldDer Einfluss des Gemeinschaftsrecht auf die Reehgrklichung im
Steuerrecht — Eine Bestandsaufnah@®,STEUER UND WIRTSCHAFT (ZEITSCHRIFT) 55, 57 f. (1998)
with further bibliography.

6 Council Directive 90/434/EEC of 23 July, 1990 dre tcommon system of taxation applicable to
mergers, divisions, transfer of assets and exctzaoigghares concerning companies of different Membe
States, Official Journal L 225, 20/08/1990, 1 féran overview compare Brigitte Knobbe-Kelkg
beiden Unternehmenssteuerrichtlini@BEUROPAISCHEZEITSCHRIFT FURWIRTSCHAFTSRECHT336, 341

ff. (1992).

" Council Directive 90/435/EEC of 23 July, 1990 txe common system of taxation applicable in the
case of parent companies and subsidiaries of diffeMember States, Official Journal L 225,
20/08/1990, 6 ff. Compare for an introduction Knekikeuk,supra note 76, at 337 ff.

8 Council Directive 89/592/EEC of 13 November, 198rdinating regulations on insider dealing,
Official Journal L 334, 18/11/1989, 30 ff.

™ Council Directive 93/22/EEC of 10 May, 1993 on éstment services in the securities field, Official
Journal L 141, 11/06/1993, 27 ff.
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1l FREEDOM OF ESTABLISHMENT

The general importance of the freedom of establigitras a European fundamental
freedom has already been pointed out befdiithe freedom of establishment plays
an especially important role concerning the transfea company’s seat and cross-
border mergers of companies. But beyond all coetrsial questions which may
arise at first glance there even exists a deemlietbdispute about a conflict of law.
The matter in dispute is the determination of tbepany agreement and the sub-
sequent question whether this is determined aaugitdi the incorporation doctrine
or according to the real seat doctrine. One ofdiménent questions is whether a
company with an ongoing operational business in Meeber State can legally
claim to have its real seat in another Member St#atether controversial aspect
concerns the question, whether it is possible forea certain foreign regulations
in the Member State in which the company currehdlgs its seat to ensure certain
legal requirements which do only exist in the fgreiMember State where the
company was once incorporated. When it comes topedny the two relevant
doctrines, aspects of clearer rules and steadimgsg a preference for the incorpo-
ration doctrine. In contrast, the real seat doetdlearly favours national conserva-
tion interests of the Member States regarding sdike e. g. the involvement of
employees; capital formation and maintenance; amedtdrs’ liability. Daily Mail®*
was once interpreted to be a sign for the preferefithe real seat doctrine. It was a
guestionable sign though as the case did not cotertaking up residence but the
actual departure. Consequen@lgntro§? can be seen as the turning point in favour
of the incorporation doctrine, which was furtheresgthened by the now famous
Uberseerin§® andinspire Arf* cases.

The recognition of the incorporation doctrine ises of taking-upesidence there-
fore eliminates a restriction on the taking-up @esice of companies which were
incorporated within the EU. This will lead to a goetition among the legal systems
of the European Member States especially with cegéo the individual company
laws. A good example of the fierce competition e preliminary and formation
expenses of the British Limited which amount ta fu€ (about 1.5 €) whilst even
requiring only the most minor protection of credit@nd shareholders at all. Yet
another example is the advantages which the Fréegdl form of a so called
“blitz"-Société a responsabilité limitée (SARL; lired private partnership) bears in
itself, which is on the one hand the incrediblyt fiorporation and on the other

& ComparePart B. I.

8. ECJ, Judgment of 27 September, 1988 — Case 8R£87,1988, 5483.

8 ECJ, Judgment of March, 1999 — Case C-212/97, Rec. 1999, 1-1459.

8 ECJ, Judgment of 5 November, 2002 — Case C-208/6€, 2002, -9919.

8 ECJ, Judgment of 30 September, 2003 — Case C-I,6714 EJROPAISCHE ZEITSCHRIFT FUR
WIRTSCHAFTSRECHT 687, 687 ff. (2003) = 56 BUE JURISTISCHE WOCHENSCHRIFT 3331, 3331 f.
(2003).Comparealso Otto SandrociBB-Forum - Nach Inspire Art - Was bleibt vom dehestSitzrecht
Ubrig?, 58 BETRIEBSBERATER (ZEITSCHRIFT) 2588, 2588 ff. (2003), and especially concernthg
“overlay doctrine” Otto Sandrockie Schrumpfung der Uberlagerungstheod®2 ZEITSCHRIFT FUR
VERGLEICHENDE RECHTSWISSENSCHAFT 447, 447 (2003) as well as Walter Bayé&ie EuGH-
Entscheidung Inspire Art und die deutsche GmbH ietth&werb der europaischen Rechtsordnungen,
58 BETRIEBSBERATER(ZEITSCHRIFT) 2357, 2357 ff. (2003).
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hand the determination of the minimum capital by partners themselves. For all
of those reasons the appearance of pseudo-offsbonpanies is to be expected. In
the future the differences in approach among th®ws European Member States
regarding the requirements for incorporation amatqution mechanisms to ensure
that the limited liability company is not abused|wecome more and more impor-
tant. The German system provides for two specifecimanisms to ensure that the
privilege of incorporation and limited liability @anot abused. First, the German has
stricter requirements to control incorporation. @etly, the German system also
has strict principles for capital formation and mianhance. The so-called “British
system” on the other hand is based on a Director®fficers (D&O) liability;
extensive disclosure requirements; and a strici\iesicy law.

However, there are serious issues regarding cohiligtiinvolved in the two
systems, not even to mention the other alternativapany law arrangements in the
EU. It may lead to serious difficulties if all thess restrictive arrangement of all
EU States will apply. For example, in view of tlealrseats theory, can a company
incorporate under the British system with its lesgguirements for incorporation
and capital maintenance, but insist that the Iéssgent German arrangements
regarding the liability of directors and officerppdy? This could easily lead to a
type of a "race to the bottom" in the EU contexthe toncept that all corporations
would like to incorporate in the European Membeegseswhere there are the least
stringent requirements for incorporation and alse least stringent requirements
for the liability of directors and officers.

In contrast to the aspects of taking up residetheelegitimacy of restrictions on the
departureof companies remains absolutely unclear in lighthe Daily Mail deci-
sion. This issue concerns regulations which a Merfiivate imposes upon compa-
nies which incorporated themselves within this MemBtate and which revoke the
legal capacity of a company once it transfersdtd seat to another Member State.
Due to reasons like the protection of creditorsparity shareholders; controlled
companies; fiscal authorities; and their rightrtgpose taxes, the general possibility
of the use of domestic law and the limitations tsnexceptional use have to be
considered as well.

Finally, yet another issue remains about the legitly of restrictions on the free-
dom of establishment to protect the participatigihts of employees. Accordingly
several essential aspects of the European Compmmyhave yet to be solved and a
further on vivid discussion about the legal issaestake is necessary. Therefore
one can speak of an urgent call for action on théuregal harmonization.
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v FORMS OF EUROPEAN COMPANIES

The existing forms of European Companies were @jyr@aentioned befor® They
are the European Economic Interest Grouping (EEI®) the Societas Europaea
(SE). The EEI& cannot be called a fully adequate form of a corgpghough as it
does not intend to realize its profits but is oallpwed to act as a cooperative union
of its members to serve their economic interestaumiliary activities. Currently
there are about 1,400 registered EEIGs within the dE which 362 operate in
Belgium, 243 in France, 163 in Great Britain amdafiy 143 in Germany.

The SE on the other hand seems to be quite a latpaflitical compromise. The
most obvious fact supporting this conclusion is élkestence of two regulations on
the topic of the SE, a Council Regulafibmnd another Council Directi¥®with
special regard to the involvement of employees. d&iest proposals for the SE
can be traced back to the years 1970, 1975, 1989.891. The political compro-
mise though was not made until the EU talks at WicBecember 2000. There are
two important aspects within the establishment lsgns of the SE which prove
its cross-border existence. First there is a poggibf a cross-border transfer of the
company’s seat (via a transfer proposal) withoatriked to dissolve the company
or to establish a new company. But there is alsactipice between a unitary and a
two-tier board structure. The involvement of emgley has been established in a
more complex way though. First of all the differdoidies and the employees have
to agree on a model of participation. But if aneggnent cannot be reached, a set of
standard principles will stand in for an agreensamd will be as strict as the strict-
est model of participation which exists among ahthe companies involved in the
incorporation.

Although the SE came into existence in October 2894 legal body with a mini-
mum share capital of 120,000 €, it remains to les $©w popular the SE will be
and how it will develop further. One thing is camtebecause of the possibility that
different types of SE could be incorporated as iole for in the EU provisions
that enable the establishment of SEs, many diffefemns of SEs are likely to
occur even within a single Member States. Therefoeeaim of simplification of
Company Law within the EU can only to a certaireextbe reached with the Stat-
ute of the European Public Company. In the longthase Member State models
are likely to succeed which pay the greatest attertb entrepreneurial aspects.
Thus it will probably lead to a competition of tdéferent models and not to a
harmonization of law at all. This legal form of angpany may even be a great
disadvantage for German companies and may isdlate from the rest of Europe.

8 ComparePart B. II.

8 Council Regulation (EEC) No 2137/85 of 25 July8G%®n the European Economic Interest Grouping
(EEIG) Official Journal L 199, 31/07/1985, 1 ff.

87 Council Regulation (EEC) No 2157/2001 of 8 Octol2801 on the Statute for a European Company
(SE), Official Journal L 294, 10/11/2001, p. 1 ff.

8 Council Directive 2001/86/EEC of 8 October, 20Qpsementing the Statute for a European Com-
pany with regard to the involvement of employeeSiic@al Journal L 294, 10/11/2001, 22 ff.
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As this legal form is especially supposed to beliagpo cross-border mergers,
companies will try to avoid the typically extensi@rman form of employees’
participation at all costs and will avoid mergingthwGerman companies as they
would have to adopt the German models of emplogegcipation. After the incor-
poration doctrine has been establisfiethe legal form of the SE becomes espe-
cially questionable with regard to the possibibfya transfer of the company’s seat
and only time will tell how important the SE wilelafter all.

\% TAKEOVER LAW

Let us now deal with the most central aspect ofgeter and acquisition3akeover
Law. Takeover Law goes back in history for more th@ny8ars now. First of all,
Takeover Law aims at creating_avel playing Fieldand thus aims at a rearrange-
ment of the European economy and at an improveafdahe international competi-
tiveness of European Companies. It therefore ubes several means of a
harmonization of Takeover Law to achieve a LevelylRlg Field, including en-
couragement of company restructuring; stabilitythef law during takeovers; pro-
tection of minority shareholders; and counter-measagainst takeovers. Efforts to
create a single European Takeover Piad already been undertaken for decades
when the European Parliament decided on Ji}y2801 to temporarily dismiss the
whole issue. A year afterwards though, the Eurofatiament initiated a proposal
for a Directive on takeover bitfson October # 2002 and put the proposal for-
ward as part of the co-decision procedliréhe Directive, put into force in April
2004, still constitutes nothing more than a compsenand therefore can only be
regarded as a minimum soluti®hThis is especially true as the existing structures

8 SeePart C.

% Regarding the development of European Takeover kae for an overview Alexander Zinser,
Entwicklungen zu einem europaischen UbernahmereitZeitschrift fiir Rechtspolitik 78, 78 ff.
(2003),

% Proposal for a Directive of the European Parlianamd of the Council on takeover bids, Official
Journal C 45 E, 25/02/2003, 1 ff.; printed as viel567 ZEITSCHRIFT FURWIRTSCHAFTSRECHT1863,
1863 ff. (2002).Seealso the report frolBARBARA DAUNER-LIEB & MARCO LAMANDINI (REPORT TO
THE EUROPEANPARLIAMENT ON THE COMMISSION'S NEW PROPOSAL OF A DIRECTIVE ON COMPANY LAW
CONCERNING TAKEOVER BID$ WITH PARTICULAR REFERENCE TO THE RECOMMENDATIONS OTHE HIGH
LEVEL GROUP OF COMPANYLAW EXPERTS SET UP BY THEEUROPEAN COMMISSION AND TO THE
ACHIEVEMENT OF A LEVEL PLAYING FIELD IN THE DOMAIN OF TAKEOVER BIDS Study no. 1V/2002/06/01)
and regarding thatcompare also Barbara Dauner-Lieb & Marco LamandinDer neue
Kommissionsvorschlag einer EU-Ubernahmerichtlinie Stellungnahme der Gutachter des EU-
Parlaments58 BETRIEBSBERATER(ZEITSCHRIFT) 265, 265 ff. (2003).

%2 This proposal is based on the results from thet&igroup, a High Level Group of Company Law
Experts see<http://europa.eu.int/comm/internal_market/en/campgcompany/news/02-24.htm>.

% Directive 2004/25/EEC of the European Parliament af the Council of 21 April, 2004 on takeover
bids, Official Journal L 142, 30/04/2004, 12 ff.
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within Company Law remain intact and the only atient factors are market
forces and the competition of the different legaitems?*

The European Takeover Code is generally based erptinciple of neutrality
among the members of the board of the offeree coynpacase of a hostile bid.
Therefore the Takeover Code abandons defensiveunmesatke multiple voting
rights and limitations on voting rights but excepglly grants Member States the
option to hold on to some defensive measures. Herydle Takeover Code grants
general meetings the authority to either dismigsdption and accept the Takeover
Code or to accept the option yet again after itlheen dismissed once by a share-
holders’ resolution. Having said that, some serjmablems may arise in Germany
as Germany already abolished the multiple votights in an attempt to anticipate
future developments (an example of 'hurried obedi®nand by doing this the
principle of neutrality was more or less destroyéliimately, the framework of the
Takeover Code becomes less clear and the use erisied measures is left to the
individual company’s discretion. In conclusion ashto be put on record that the
compromise on the European Takeover Law is as temaft fact anything but a
compromise and can only be regarded as a collegfittee interests of the individ-
ual Member States which does not set a good exaomptbe harmonization of law
at all.

VI ACTION PLAN ON “M ODERNISING COMPANY LAW AND
ENHANCING CORPORATE GOVERNANCE IN THE EU”
PRESENTED BY THE EUROPEAN COMMISSION ON
May 21°T, 2003

In the European Union, the set of rules for Corfmr@overnance is not only
formed by acts governing a company’s formation,rafien and termination. More
and more, Codes of Corporate Governance become prorainent, especially
since almost fifty codes of Corporate Governandstér Europe. Many of these
codes are based on a “comply or explain’-approaehisted companies are in-
vited to disclose whether they comply with the cadd to explain any deviations.
The addressees of the codes are often requiregetfy annually the principles
with which they have complied and explain the ekighand the reasons for any
material non-compliance.

The added value of the Corporate Governance Cadbatithey bring an end to the
uncontrolled growth of numerous private recommeindat Thus, the Codes con-

® Regarding the correlation with the Art. 1 of ther@an Gesetz zur Regelung von 6ffentlichen
Angeboten zum Erwerb von Wertpapieren und von Uwtemensiibernahmen (WpUG) of 20
December, 2001, BGBI. I, S. 3822pmparefor instance Ingo Saengefendenzen im europdischen
Ubernahmerecht: Die Vereinbarkeit des deutschen @pbiit dem Richtlinienvorschlag vom
2.10. 2002 in RECHTSVERGLEICHUNG ALS ZUKUNFTSTRACHTIGEAUFGABE - MUNSTER STUDIES IN
COMPARATIVE LAW (Otto Sandrock et. al. eds., Volume 100, 2004).



314 DEAKIN LAW REVIEW VoLumE 10No 1

tribute to legal certainty. Besides, a Corporateéboance Code provides transpar-
ency of domestic corporate laws which is especiaifyortant for foreign investors.

But, on the one hand, the high number of codesiwiriay lead to confusion and
which possesses potential conflicts, might be @meaor a European “Super-
Code”. On the other hand, it can be doubted if dditenal code will solve these
problems. In general, it can be questioned howharstructures of European Cor-
porate Law can be harmonized at all, since a yndarporate model does not exist
and each domestic regulation has its own identitgong other reasons, the inten-
tion of the European Commission is not, as it legeatedly been stressed, to pro-
duce a European Corporate Governance Code. Instéamnplementing an
additional Code, the Commission confines itselfjitte Recommendations. Unlike
other initiatives taken at EU level in the areacompany law which are based on
Article 44 (2) g of the EC Treaty, the legal basisthe recommendation is Article
211 of the EC Treaty, which gives the Commissiowgroto formulate recommen-
dations on matters dealt with in the EC Treaty. dbwer, also in contrast with
domestic Corporate Governance Codes, the Recommn@mdksnot designated for
direct use by listed companies, but it addressesbae states which should be free
when implementing the Recommendation to decident@duce in their national
framework binding provisions where appropriate. &léweless, due to the practical
effect of the Recommendation to curtail companfXibility to adopt its own
board structure, the current Recommendation onrde of independent non-
executive or supervisory directors was criticizexdl dinally several compromises
were reached on the strict requirements for indégece. It should be appreciated
that it will almost be impossible for German pubdismpanies to comply with a
strict requirement of having a majority of indepent non-executive directors
because there are employee representatives sitinthe supervisory boards of
many listed corporations and because there are off@esentatives from the banks
serving on the supervisory boards of many larger@ercorporation¥> Hence, on
the background of numerous domestic Corporate Ganee codes and bearing the
European pluralism of interests in mind, it will beeresting to watch the future
acceptance and effect of the Recommendation.

In recent years though, European Company and Bassinew has advanced quite a
few steps. The proposals made within the ActiomRla “Modernising Company
Law and Enhancing Corporate Governance in the Hesented by the European
Commission on May 2§ 2003 actually derive from the report of the Higvel
Group of Company Law Experts (so-called/ihter group”) on a Modern Regula-
tory Framework for Company Law in Europe which waglished in November
2002%° The European Commission published the Action Biarthe same day as

% Klaus J Hopt,Modern Company and Capital Market Problems: ImpngviEuropean Corporate
Governance After Enror8 JOURNAL OF CORPORATELAW STUDIES 221, 237-238 (2003peealso Jean J
du PlessisThe German Two-Tier Board and the German Corpo@atgernance Codel5 EUROPEAN
B.L REV. 1139, 1151 (2004).

% Compare Silia Maul, Erich Eggenhofer & Georg LanfermanAktionsplan der Europaischen
Kommission zur Reform des Européischen Gesellsrkafits,58 BETRIEBSBERATER (ZEITSCHRIFT)
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the proposal for ten priorities on the audit of amy accounts. The Action Plan is
prioritised over the short term (2003 — 2005), medierm (2006 — 2008) and
long-term (2009 onwards), and indicates which tygeregulatory instrument
should be used for each proposal, with approxintiaescales. The regulatory
instruments include non- binding recommendationsvels as specific directives.
The main objectives of the Action Plan are to hariz® corporate governance
rules; to strengthen shareholders’ rights and ptiote for employees; and to foster
the efficiency and competitiveness of business wjibcial attention to some spe-
cific cross-border issues. Former Internal Markem@hissionerFrits Bolkestein
said with regard to the Action Plan that “econonualy work if companies are run
efficiently and transparently” which is the veryasen why the EC has “to be a
model for the rest of the world”.

Short-term recommendations (2003 — 2005) are tadwgpthe EU framework for
corporate governance, specifically through:
- enhanced corporate governance disclosure requitemen
- an integrated legal framework to facilitate effigieshareholder information,
communication and decision-making, on a cross-bob#eis, using where
possible modern technology;
- modernisation of company boards, specifically tigfou
0 strengthening the role of independent non-execuatingesupervisory
directors;
0 an appropriate regime for directors’ remuneration;
o confirming as a matter of EU law the collectivepassibility of board
members for the company’s financial and key noasiimal statements;
- setting up a structure to co-ordinate the corpomaieernance efforts of
Member States.

The annual corporate governance statement shoulihstt include the following

key items:

o] the operation of the shareholders meeting anceigpwers;

0 the rights attached to shares and how these rghté€e executed;

o] the operation of the board and its committees aadptocedure for
the appointment of board members;

o] the shareholders holding major shareholdings aed thoting and
control rights;

0 the other direct and indirect relationships witle thajor sharehold-
ers;

o] transactions with other parties;

0 existence and nature of a risk management systdm an

o] a reference to a national code of corporate gonema
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213 ff. (2003).

%7 Citation according to Rolf Wagenba##J-Kommission plant Modernisierung des
Unternehmensrecht86 ZEITSCHRIFT FURRECHTSPOLITIK 343, 343 f. (2003).



316 DEAKIN LAW REVIEW VoLumE 10No 1

Capital maintenance and formation shall be singgifon the basis of the SLIM
recommendations as supplemented in tiéinter report”. The “SLIM-plus”™ —
Simpler Legislation for the Internal Market proposals aim at a modernisation of
the acquisition of own shares, management buy thet, prohibition of issuing
shares without pre-emption rights and of the elation of experts’ valuations for
contributions in kind. Initiatives aiming at impriog the financial and non-
financial information disclosed by company groupd ayramids in the form of an
amendment to a Directive are short-term prioriéigsvell. Further, the Commission
intends to present a new proposal for a Tenth Cagnpaw Directive facilitating
mergers between companies from different MembedeStas well as a proposal for
a Fourteenth Company Law Directive on the transfezeat. The Commission also
proposes to launch a feasibility study on the pdssintroduction of a European
Private Company Statute, which would primarily setlve needs of SMEs active in
more than one Member State. Finally, the Commisgiants to support the ongo-
ing process aimed at the introduction of severalopean legal forms like the
European Association and the European Mutual Spociet

Other corporate governance initiatives for the mtdierm (2006 — 2008) proposed
in the Action Plan include achieving better infotima on the role played by insti-
tutional investors in corporate governance; giviigher effect to the principle of
proportionality between capital and control; offigrito listed companies the choice
between the unitary and two-tier board structung, @nhancing directors’ respon-
sibilities for financial and key non-financial statents. The Commission intends to
undertake a study on a real shareholder democoawy ghare — one vote) and let
the study clarify the consequences of such an approwith regards to capital
maintenance and alteration, the Commission wilhtdua study into the feasibility
of an alternative regime not based on the concéptapital maintenance. The
Action Plan advocates a framework rule concernmgpany groups and pyramids
to allow those managing a company belonging tocaigto implement a coordi-
nated group policy. Moreover, the need for actigailast abusive pyramids (i.e.
chains of holding companies whose sole or maintasse their shareholding in
another listed company) is underlined. The Commissilso proposes to simplify
some of the requirements under the Third Company Daective (national merg-
ers) and the Sixth Directive (national divisionshcerning corporate restructuring
of public limited companies. If the feasibility styion the Statute for a European
Private Company confirms the need for such anatiit, the Commission will
present a proposal for an EPC statute in the medésm as well. Further, with
respect to the possible development of a propasah fRegulation on a European
Foundation, the Commission intends to launch ays#iithing at assessing in depth
the feasibility of such a statute. Finally, the Goission considers increased disclo-
sure requirements for all legal entities with lieditliability to be necessary in the
medium term.

Regarding long-term priorities (2009 onwards) thaidn Plan will offer an alter-

native to the capital maintenance regime as an ament to the rules of the Sec-
ond Directive, if the feasibility study indeed confs the effectiveness and benefits
of an alternative regime. Altogether, the ActiomiPwants to provide a dynamic
and flexible company law framework to overcome ginedominant stagnation of
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European Business Law. Nevertheless, the Actiom Ri#l not have as many
outreach effects as the Sarbanes-Oxley Act hatkitnhited States.

Finally a brief note from the German point of viewith special regards to corpo-
rate governance, the German public is nowadayslgmeancerned with the disclo-
sure of the board of directors’ income. Only eleeem of 30 companies within the
German Stock Index DAX disclosed the overall spegdin the income of each
director in 2003. The other 19 companies decideartly disclose the overall
spending on the income of the board of the directsra whole. But the companies
arose special annoyance when the public becameeaan alliance-like “agree-
ment to stay silent” about the individual income exch director. This special
agreement was especially brought to public attarttiippthe head of the government
commission on corporate governance, Theodor Baums.

The GermanAktiengeset£Stock Corporation Act) though, requires compan@s
give a public statement whether they are enforttiegso-called German Corporate
Governance Code. And this German Code includerdbd to disclose the individ-
ual income of each director. Therefore this speawnggd for disclosure is one of the
code’s regulations which is rarely enforced amoreyn@n companies after all.
Special emphasis to this conflict was recently ddayethe criminal law investiga-
tions and the criminal law trial regarding tMannesmann/Vodafongcquisition.
The judgment of the district court at Disseldoltiitbat bonus payments paid after
closing of the transaction in favour of former memsbof the company board do not
represent a criminal offence, but still represemtoffence regarding the German
Stock Corporation Act.

Therefore, German companies are confronted withadels for a full and strict
disclosure of any payments to the individual boareimbers and directors, with
special regard to pensions and bonus payments.citirrently even considered to
propose an amendment to the German Stock Corporatb that would require
companies to present different payment modelsHerdirectors at the shareholder
meetings and the payment models would then be eaippon by a shareholder
resolution. Recently, the German Minister of Justven threatened companies to
propose such an amendment to the German Stock @titpo Act in case the
companies do not comply with existing disclosurquieements until their next
general shareholder meetings in the summer of 2005.
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VI SUMMARY

This Tour d’Horizonthrough the European Company and Business Lavaimsed
at underlining the legal and economic importancéhd field of law. At the same
time the very dynamic process of the European haization of law is just as
interesting to acknowledge. The integration of CampLaw, Business Law and
Capital Markets Law into the European Law has rdgeyained strong momentum.
Therefore the new EC Member States do have a goeatibility to participate in
the making of legal frameworks for the whole EumpeCommunity and in the
proper harmonization of their legal system. Buthat same time the potential for
fierce future competition among the legal systehmukl be kept in mind.



