THE BIRTH TORTS:
DAMAGES FOR
WRONGFUL BIRTH
AND WRONGFUL LIFE

DEAN STRETTON'

[This article examines the capacity of parents dfdetn (whether dis-
abled or not) born as a result of medical negligema sue for the costs
associated with the birth and raising of the chédr(‘wrongful birth’), as
well as the capacity of disabled children who ohairtexistence to medi-
cal negligence to sue for the costs associated thérdisability (‘wrong-
ful life’). Many legal systems have allowed thstfiype of claim, but very
few have allowed the second type. The author arg¢ha allowing both
types of claim is consistent with ordinary prineiplof tort law, and that
there are no policy reasons that override this dosion. Consequently, a
range of damages ought to be available in relatmboth types of clairh.

| INTRODUCTION

In July 2003, the High Court of Australia held by® majority that where an
unplanned child is born through medical negligeribe, parents may sue the
negligent doctor to recover the costs of raising ¢hild to maturity. Acting

Prime Minister of Australia John Anderson denounties decision as “repug-
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! Cattanach v. Melchior, (2003) 199 ALR 131; [206RTA 38 (High Court of Australia, 2003).
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nant”, claiming it “devalue[d]...life” and treated tinerable children” as “mere
commodities™

In April 2004, the NSW Court of Appeal held by d Znajority that where a
disabled child owes his or her existence to anoaanhedical negligence, the
child cannot sue the negligent doctor to recover dbsts associated with the
disability> An appeal to the High Court has been foreshaddwed

These cases involve the ‘birth torts”: wrongfultbiand wrongful life respec-
tively. The subject of this paper is whether Aalan courts, based on estab-
lished principles of tort law, should award damafgeshese torts. Three issues
arise for each tort. First, what are the optimrsrécovery of damages? In other
words, what heads of damages (if any) might be helde recoverable for
wrongful birth or wrongful life? Second, what heaaf damages (if any) would
be recoverable under ‘normal’ tort principles—tlt principles not invoking
broad considerations of public policy? Third, ahere persuasive policy
grounds for choosing an option other than thathreddhrough normal princi-
ples?

Part Il discusses wrongful birth. It will be arguthat ‘pregnancy costs’ and
‘upbringing costs’ (in the sense to be defined)ramverable on normal princi-
ples, and that the policy arguments for other mtiare unpersuasive. Part Il
discusses wrongful life. It will be argued thatdeges for pain, suffering and
‘disability costs’ are recoverable on normal prpies, and that the policy argu-
ments for other options are, again, weak. Damfmgdbe birth tortsshouldthus
be awarded.

Il WRONGFUL BIRTH

A Definitions and Approaches

1 Wrongful birth defined

Wrongful birthoccurs where an act of medical negligence causesitth of
an unplanned child. The child may be ‘healthy’ frdbsabled) or disabled.
The negligence may involve a doctor’s failure’ to:

2 John AndersorCattanach Decision: Statement by the Acting Prinieister (Press Release, 17 July
2003), <http://www.ministers.dotars.gov.au/ja/relesi2003/july/a80_2003.htm> (last visited Mar. 8,
2005).
3 Harriton v. Stephens; Waller v. James; WalletHaolahan, (2004) NSWCA 93 (NSW Court of
Appeal, 2004) (Spigelman CJ and Ipp JA; Mason Betiing).

M Pelly, Sydney Morning HeraldTougher Limits on Suing Doctr 30 April 2004, <http://
www.smh.com.au/articles/2004/04/29/10832245207 &1l.ht(last visited Mar. 8, 2005).
® Laura HoyanoMisconceptions about Wrongful Concepticdb MODERN L.REV. 883, 886 n. 26
(2002);see alsoJOHN SEYMOUR, CHILDBIRTH AND THE LAW ch 5 (2000).
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(&) warn of the risk that a competently performestiksation may natu-
rally reverse or otherwise fail; so that the pléfisit unaware of that
risk, cease using contraception;

(b) diagnose or advise of pregnancy, where diagnosiadvice would
have led to lawf§ltermination;

(c) diagnose a condition in either the parentsherfoetus that will cause
the child to be disabled, where diagnosis wouldehad to effective
contraception or lawful termination;

(d) take reasonable care in performing an attemgtexdisation or abor-
tion; or

(e) take reasonable care in giving advice on, pplsing, contraceptives.

Each of (a)-(e) creates a risk that an unplannegnancy will occur or continue.
If the risk eventuates, and the pregnancy is achtoeterm—because pregnancy
was discovered too late to terminate safely orllggar because the plaintiffs
feel morally or emotionally unable to terminate—therongful birth has oc-
curred.

In awrongful birth action the parent or parents sue the doctor in negligémc
respect of the damage resulting from the pregnandybirth. The damage may
include:

0] pregnancy costghe pain, suffering and economic loss associated
with pregnancy, including labour pains, medicalshilmaternity
clothes, loss of income during pregnancy, and (&samonly)
the cost of moving or extending the house in guaibon of ac-
commodating an extra member; and

(i) upbringing coststhe costs of raising the child from birth to matu
ity or independence, including amounts spent ord fadothes,
education, presents and entertainment; plus losxome through
looking after the child, and (if this occurs afterth) the cost of
moving or extending house to accommodate an exérabrer’

© See:Medical Practitioners Act, 1930, ss55A-55E (ACTrimes Act, 1900, ss82-84 (NSW) ; Criminal
Code Act, 1983, ss172-174 (NT); Criminal Code A&99, ss224-226 (QId); Criminal Law Consolida-
tion Act, 1935, ss81-82A (SA); Criminal Code Ac821, ss134-135 (Tas) ; Crimes Act, 1958, ss65-66
(Vic); Health Act, 1911, s334 (WA)See alsoR v. Wald, (1971) 3 DCR (NSW 25 (District Couft o
NSW, 1971); R v. Davidson (1969) VR 667 (Supremen€of Victoria, 1969); CES v. Superclinics
(Australia) Pty Ltd (1995) 38 NSWLR 47 (NSW Supre@eurt,, 1995) . If the termination would not
have been lawful, the defendant may rely on thertsd of illegalityseeSuperclinics.

" In addition to pregnancy and upbringing costs, fither can apparently recover for ‘loss of consor
tium’; see Cattanach v. Melchior [2003] 199 ALR 132003] HCA 38, [14]-[15] (High Court of
Australia, 2003) . This is an award of damages &b practical, domestic disadvantages sufferediby
husband in consequence of the impair[ment, durimafter pregnancy, of the] health or bodily confiti

of his wife’:; seeToohey v. Hollier [1955] 92 CLR 618 (High Court Afistralia, 1955). The viability of
claims for loss of consortium was not on appeaCattanach, but Gleeson CJ appeared doubtful, noting
‘such claims are now anomalous, and bear a prapi@tcharacter inconsistent with current ideasoas
the relationship between husband and wife’:
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The terms ‘wrongful birth’, ‘wrongful pregnancy’ dn'wrongful conception’
have been variously defined, sometimes interchditgéaHere, only ‘wrongful
birth’ is used, and has the meaning given abowgictly, what is ‘wrongful’ is
thenegligencenot the birth? but the label is a convenient shorthand.

2 Options for recovery of damages
The reasonable options for recovery of damagegemerally considered to B&:

Q) full recovery without set-affupbringing and pregnancy costs can
be awarded whether the child is healthy or disglded damages
are not reduced for any emotional benefits thedchill bring to
the parents (but may perhaps be reduced fofinagcial benefits
the child will bring, such as statutory welfare bfis).

) full recovery with set-offas for full recovery, but damages are re-
duced (offset) for any emotional benefits the chiltl bring.

3) pregnancy and extra disability costs antyegnancy costs can be
awarded; upbringing costs can be awarded, but whire either
the child, or perhaps a parent, is disabled, anddd to the extra
costs attributable to the disability (‘extra’ comga to the cost for
a non-disabled person).

4) pregnancy costs onlpregnancy costs can be awarded; upbringing
costs cannot be awarded, even if the child is thsiab

5) no recovery neither pregnancy nor upbringing costs can be
awarded.

3 Existing authorities: UK, US and Canada

In the UK, the first reported wrongful birth cadoaed recovery of pregnancy
costst® Lower courts initially disallowed recovery of upiging costs for
policy reasond? but later allowed recovery with no offset for kg dis-

8 See:Cattanach v. Melchior ([2003)] 199 ALR 131; [20G3TA 38, [285] (Callinan J)High Court of
Australia, 2003) ; McFarlane v. Tayside Health BRb§t999] 4 All ER 961 (House of Lords, 1999);
[2000] 2 AC 59, 76G (Court of Appeal, England, 2{00rd Steyn), 91G-92A (Lord Hope), 99B-C
(Lord Clyde); Kealey v. Berezowski ([1996)] 136 DLRth) 708 (Ontario Court, General Division),
723f-724d (Lax J); L HoyandVlisconceptions about Wrongful Concepti@® MODERN L. REV. 883-
906, 884 (2002); A MacleaniMcFarlane v Tayside Health Board: A Wrongful Corteapin the House
of Lords? Web Journal of Current Legal Issug900] 3 Web JCLI [s 1]
<http:/iwebijcli.ncl.ac.uk/2000/issue3/maclean3.hufiast visited 8 March 2005).

9 Cattanach v. Melchior [2003] 199 ALR 131; [2003TA 38, (High Court of Australia, 2003) [57],
[68] (McHugh and Gummow JJ), [193] (Hayne J&YBOUR, supranote 5, at 75.

0 Cattanach v. Melchior [2003] 199 ALR 131; [2003TA 38, (High Court of Australia, 2003) [138]
(Kirby J); see alsoMelchior v. Cattanach [2001] QCA 246, (Queensl&ulrt of Appeal,2001) [151]
(Thomas JA).

™ Scuriaga v. Powell [1979] 123 SJ 406 (QBD).

2 Udale v. Bloomsbury Health Authority [1983] AIRE522 (House of Lords, 1983); [1983] 1 WLR
1098 (QBD).
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abled* and temporarily disabléd children—extending even to the costs of
private educatioff and upbringing past age 18.In McFarlane the House of
Lords cast aside this lower-court authority anddhdargely through unsup-
ported intuitions on what is ‘fair, just and reaable™®—that upbringing costs
for a healthy child are not recoverable. Lower rtothave since confined
McFarlane to allow the extra upbringing costs attributabte & child’s® or
mother'€® disability. However, irRees—another morass of unsupported intui-
tions—the House of Lords held by majority that thether's extra disability
costs arenot recoverabl& (though a different majority held, obiter, thatrex
costs attributable to thehild's disability are recoverabl®). In an admitted
‘gloss*®>—an arbitrary and unprincipled exception to the iqyol in
McFarlané*—Reesalso held that wrongful birth parents may recaveominal
sum of £15,000 for violation of their autonoRiy.The UK thus allows recovery
of pregnancy costs and the extra costs attributaltlee child’s disability.

US decisions are numerous and divergent becausgrtheorts are a state rather
than federal matter. Some states permit full regpwith?® or without” offset.

* Thake v. Maurice [1986] 1 QB 644; [1986] 1 All E®7 (CA) (Court of Appeal, 1986pllen v.
Bloomsbury Health Authority [1993] 1 All ER 651 (Hse of Lords, 1993); (1992) 13 BMLR 47
(Queens Bench Division); Fish v. Wilcox [1994] 5 MER 230 (CA).

* Emeh v. Kensington and Chelsea and Westminstea Afealth Authority [1985] 1 QB 1012; [1984]
3 AllER 1044 (CA).

> Robinson v. Salford Health Authority [1992] 3 MER 270 (QBD).

6 Benarr v. Kettering Health Authority [1988] 138.N179 (QBD).

" Nunnerley v. Warrington Health Authority [2000]dyd’s Rep Med 170 (QBD); Taylor v. Shropshire
Health Authority [2000] Lloyd's Rep Med 96 (QBDBut see alscclaims denied for causation reasons:
Salih v. Enfield Health Authority [1991] 3 All ER0® (CA); R v. Croydon Health Authority [1998]
Lloyd’s Rep Med 44 (CA).

8 McFarlane v. Tayside Health Board [1999] 4 All BR1; [2000] 2 AC 59 (UK House of Lords,
2000), 76C (Lord Slynn), 83D-E (Lord Steyn), 97®id Hope). Applied irGreenfield v Irwin[2001]

1 WLR 1279 (CA).

¥ Rand v. East Dorset Health Authority [2000] Lits/®Rep Med 181 (QBD); Hardman v Amin [2000]
Lloyd’s Rep Med 498 (QBD); Parkinson v St James &edcroft University Hospital NHS Trust [2001]
EWCA Civ 530; [2001] 3 All ER 97; Groom v Selby [@0] Lloyd’s Rep Med 39 (QBD).

% Rees v. Darlington Memorial Hospital NHS Trus®(2] EWCA Civ 88; [2002] All ER 177 (House
of Lords, 2002)).

2l Rees v. Darlington Memorial Hospital NHS Trus003] UKHL 52, [9] (House Of Lords, 2003)
(Lord Bingham), [18] (Lord Nicholls), [114] (Lord Mett), [143] (Lord Scott); [39] (Lord Steyn), [68
(Lord Hope), [96]-[98] (Lord Hutton), dissenting.

%2 Rees v. Darlington Memorial Hospital NHS Trus0(3] UKHL 52, (House of Lords, 2003) [35]
(Lord Steyn), [57] (Lord Hope), [91] (Lord Hutton]112] (Lord Millett); [9] (Lord Bingham), [18]
(Lord Nicholls), [145] (Lord Scott), dissenting.

% Rees v. Darlington Memorial Hospital NHS Trusd(3] UKHL 52, (House of Lords, 2003) [7] (Lord
Bingham), [17] (Lord Nicholls).

2 See:Rees v. Darlington Memorial Hospital NHS Trust (20 UKHL 52, (House of Lords, 2003)
[40]-[47] (Lord Steyn), [70]-[77] (Lord Hope); Cathach v. Melchior [2003] 199 ALR 131; [2003]
HCA 38 (High Court of Australia, 2003), [91] (McHbg@nd Gummow JJ), [165] (Kirby J).

% Rees v. Darlington Memorial Hospital NHS Trusd(] UKHL 52, (House of Lords, 2003) [8] (Lord
Bingham), [17] & [19] (Lord Nicholls), [123]-[125(Lord Millett), [148] (Lord Scott).

% Arizona (University of Arizona Health Sciences Center v. &igr Court 667 P2d 1294, 1299
[1983]); Connecticut (Ochs v. Borelli 445 A 2d 8886 [1982]); Minnesota (Sherlock v. Stillwater
Clinic 260 NW 2d 169, 175-76 [1977]).
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A majority disallow recovery of upbringing costs evh the child is health,
but some allow recovery of extra disability cdSts.

Canadian courts have largely mirrored the UK, bith wome variation among
jurisdictions. Lower courts initially disallowe@covery of upbringing costs for
policy reasond? but subsequent cases awarded pregnancy and upbritmsts
for healthy children (with an offset for emotioriznefits") and for disabled
childrer?? (though in some cases this was limited toetkiea costs attributable to
the child’s disability®). More recently, however, lower courts have hiiait
upbringing costs for a healthy child can only beaaled where the parents had
decided forfinancial reasons to have no further childfémr have held that such
costs should not be awarded at®aliThe law regarding healthy children is thus
uncertain. For disabled children, the Supreme Cafu€anada accepted (obiter,

27 california [Custodio v. Bauer 251 Cal.App 2d 369, Cal.Rptr 463 [1967]); New Mexico (Lovelace
Medical Center v. Mendez 805 P 2d 603 [1991]); @re¢Zehr v. Haugen 871 P 2d 1006 [1994]);
Wisconsin (Marciniak v. Lundborg 450 N.W.2d 243 $D9).

% Including: Alabama (Boone v. Mullendore 416 So7A@ [1982]); Alaska (M.A. v. United States 951
P 2d 851 [1998]); Arkansas (Wilbur v. Kerr 628 S\W 268 [1982]); District of Columbia (Flowers v.
District of Columbia 478 A 2d 1073 [1984]); Floriq&assoulas v. Ramey 450 So 2d 822 [1984]);
Georgia (Atlanta Obstetrics & Gynecology Group \aefson 398 SE 2d 557 [1990]); lllinois (Cockrum
v. Baumgartner 447 NE 2d 385 [1983], cert denief¥ #.S. 846, 104 S.Ct. 149, 78 L.Ed 2d 139
(1983)); lowa (Nanke v. Napier 346 NW 2d 520 [1984dansas (Johnston v. Elkins 736 P 2d 935
[1987]); Kentucky (Schork v. Huber 648 SW 2d 869§3]); Louisiana (Pitre v. Opelousas General
Hospital 530 So 2d 1151 [1988]); Maine (Macombebillman 505 A 2d 810 [1986]); Michigan (Rouse
v. Wesley 494 NW 2d 7 [1992]); Missouri (Girdley@oats 825 S.W 2d 295 [1992]); Nebraska (Hitze-
mann v. Adam 518 NW 2d 102 [1994]); Nevada (SzekereRobinson 715 P 2d 1076 [1986]); New
Hampshire (Kingsbury v. Smith 442 A 2d 1003 [1982Jpw Jersey (Gracia v. Meiselman 531 A 2d
1373 [1987] (obiter)); New York (O'Toole v. Greemge477 NE 2d 445 [1985]); North Carolina
(Jackson v. Bumgardner 347 SE 2d 743 [1986]); @bahnson v. University Hospitals of Cleveland
540 NE 2d 1370 [1989]); Oklahoma (Wofford v. Davig4 P 2d 161 [1988]); Pennsylvania (Butler v.
Rolling Hill Hospital 582 A 2d 1384 [1990]); Rhodsland (Emerson v. Magendantz 689 A 2d 409
[1997]); Tennessee (Smith v. Gore 728 SW 2d 738T]9 Texas (Terrell v. Garcia 496 SW 2d 124
[1973]); Utah (C.S. v. Nielson 767 P 2d 504 (\[1P8&irginia (Miller v. Johnson 343 SE 2d 301
[1986]); Washington (McKernan v. Aasheim 687 P Z@ §1984)]; West Virginia (James G. v. Caserta
332 SE 2d 872 [1985]); Wyoming (Beardsley v. Wiends650 P 2d 288 [1982]). Authorities collected
in: Chaffee v Seslar (Unreported, Indiana Supremer 15 April 2003),
<http:/Awww.marciaoddi.com/cgi-local/blogdocs/Clefpdf> (last visited 8 March 2005).

2 gee: Bader v. Johnson 675 NE 2d 1119 (Indianat@béppeal, 1997).

% Colp v. Ringrose ([1976)] 3 L Med Q 72 (Aberta ™) (obiter); Doiron v. Orr ([1978)] 86 DLR (3d)
719 (Ontario HC); Cataford v. Moreau ([1978)] 114 (3d) 585 (Québec SC) (obiter)See alsp
Keats v. Pearce ([1984)] 48 Nfld & PEIR 102 (Newidiand SCTD) (upbringing costs disallowed
because plaintiff could have mitigated losses thhoabortion); Fredette v. Wiebe ([1986)] 29 DLRh{4t
534, 4 BCLR (2d) 184 (SC) (upbringing costs disad because plaintiff would have had children and
incurred those costs anyway).

%1 Suite v. Cooke [1993] RJQ 514, 15 CCLT (2d) 16)Saffirmed [1995] RJQ 2765 (CA).

32 Joshi v Wooley [1995] 4 BCLR (3d) 208 (SC).

3 Cherry v. Borsman ([1990)] 75 DLR (4th) 668 (S@yried (1992) 94 DLR (4th) 487 (CA).

34 Kealey v Berezowski [1996] 136 DLR (4th) 708 (& Court, General Division); MS v. Baker
[2001] ABQB 1032, [2002] 4 WWR 487 (obiter).

3 Mummery v. Olsson [2001] OJ No 226 (Ontario Sigre€ourt of Justice)MY v Boutros[2002]
ABQB 362, 11 CCLT (3d) 271; Bevilacqua v. Altenkifk004] BCSC 945 (awarded damages for pain,
suffering and inconvenience, but no pecuniary daspgRoe v. Dabbs [2004] BCSC 957 (awarded
damages for pain, suffering, inconvenience, ansl ddsncome during pregnancy, but no other pecyniar
damages).
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since the point was not on appeal) that plaintiéfs recover pregnancy costs and
the extra upbringing costs attributable to thedhitlisability—though the latter
are dséscounted according to the probability of thassts being borne by the
state:

4 Existing authorities: Australia

BeforeCattanach®” wrongful birth was considered in NSW and Queertslaim
NSW, damages were awarded for pregnancy costs ddutpbringing costs,
since the plaintiff's choice to keep the child mtlthan adopt it out allegedly
severed causation between the negligence and gpimirosts® In Queen-
sland, full recovery was permitted through an agion of normal principles
and rejection of opposing policy argumefits.

In Cattanach a sterilisation was performed on only one fabopiube, since the
mother falsely believed her other tube had beemvedhas a child. The sterilis-
ing doctor negligently failed to warn that the nestlshould have this belief
checked (if it were false, she could still concgife As a result the plaintiffs
ceased using contraception, thinking they couldaooiceive, and—because the
second tube was in fact present—a healthy son atas tonceived and born.
The parents sued the sterilising doctor and thte $faQueensland (the latter as
responsible for the hospital where the sterilisati@curred). Pregnancy and
upbringing costs were awarded at first instdhemd upheld on appe#l. On
further appeal, the High Court confirmed that upgirig costs are recoveraffe.
Pregnancy costs were not on appeal, but the abgwilallowing upbringing
costswithout pregnancy costs makes full recovery the de fagsitipn.

% Krangle v. Brisco [2002] 1 SCR 205 (Supreme Caifr€anada). The Court disallowed upbringing
costs past the age of majority (19), since thostsc@iven the facts and British Columbia legisia}i
would be borne by the state, not the parern¢sangle was followed in: Zhang v. Kan [2003] BCJ No
164; [2003] BCSC 5 (extra disability costs awardeage 45 but discounted by 70% because the state
would likely bear those costs); and Jones v. Rgsf2D03] BCJ No 1840; [2003] BCSC 1222 (extra
disability costs awarded to age 25, when the cexpected the son to move into a state-funded group
home).

37 Cattanach v. Melchior, (2003) 199 ALR 131; [2068FA 38 (High Court of Australia, 2003). Useful
summary and analysis is given in: J Seym@attanach v MelchiarLegal Principles and Public Policy
11(3) Torts LJ 208 (2003); and P Phillipdedical Negligence and Wrongful Birth: CattanaciVel-
chior — A Discussion of the Medical, Legal and Bplissues15(3) NSURANCEL.J. 203 (2004).

% CES v. Superclinics (1995) 38 NSWLR 47 (NSW SupeeCourt, 1995).

% Dahl v. Purnell (1992) 15 QId Lawyer Reps 33 (tiachild); Veivers v. Connolly [1995] 2 Qd.R
326 (Townsville SC) (disabled child); Melchior v nach [2000] QSC 285; (2001) Aust Torts Reports
181-597 (Queensland Supreme Court, 2001) (healiilghr Melchior v Cattanach [2001] QCA 246
(Queensland Court of Appeal, 2001); see also Muvrslyhiting [2002] QSC 257 (Queensland Supreme
Court, 2002).

40 Cattanach v. Melchior, (2003) 199 ALR 131; [2068FA 38 (High Court of Australia, 2003) [11]-
[12] (Gleeson CJ).

4 Melchior v. Cattanach, [2000] QSC 285; (2001) tATierts Reports 181-597 (Queensland Supreme
Court, 2000).

2 Melchior v. Cattanach [2001] QCA 246 (QLD CouftAppeal).

4 Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003)
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The Cattanachmajority held that upbringing costs are recoveaiah normal

principles* that there should be no set-off between financists and emo-
tional benefits, since these affect different iasts®® and that the policy argu-
ments against full recovery are unpersuasive.

McHugh and Gummow JJ appeared to treat the piilifss as pure economic
loss, stating ‘the relevant damage suffered byplentiffs] is the expenditure
that they have incurred or will incur in the futiffe(though they suggested the
outcome did not depend on this classificatipn They noted the danger of
relying on policy argumerftd that are empirically unfounded or that slide
impermissibly from broad statements of widely hg&lues to the conclusion
that upbringing costs are unrecoverdBleKirby J characterised the plaintiffs’
economic loss not as pure but @msequentiaupon the physical damage of
unwanted pregnancy. He noted that policy arguments against full recgy
including those of th€attanachminority.>* rely on controversial values, unsup-
ported assumptions, or are legally irrelevant. licah J held the plaintiffs’
economic loss was pure rather than consequéntimif saw the case as ‘a rela-
tively simple one® where the requirements for recovery of pure ecindoss
are met and the opposing policy arguments are Weakjudge’s ‘distaste’
cannot override legal principf8. The majority also warned that a new form of

4 Cattanach v. Melchior, (2003) 199 ALR 131; [206&}A 38 (High Court of Australia, 2003), [51] &
[71]-[72] (McHugh and Gummow JJ), [176] & [179] [y J), [299] (Callinan J). See also: Melchior v.
Cattanach [2001] QCA 246, (QLD Court of Appeal, 2p(083] (Davies JA); McFarlane v. Tayside
Health Board [1999] 4 All ER 961 (House of Lord€99); [2000] 2 AC 59, 74C-D (UK House of
Lords, 2000) (Lord Slynn), 82E & 84C-E (Lord Steytp7B-C (Lord Millett); Parkinson v. St James
and Seacroft University Hospital NHS Trust [2000/EA Civ 530; [2001] 3 All ER 97, 118b-c (Hale
LJ); Rees v. Darlington Memorial Hospital NHS Tr{@002] EWCA Civ 88; [2002] All ER 177, 189b
(Waller LJ); Emeh v Kensington and Chelsea and Wiester Area Health Authority [1985] 1 QB
1012, 1028E-F (Purchas LJ); [1984] 3 All ER 1044JC

% Cattanach v. Melchior, (2003) 199 ALR 131; [2DPBEA 38 (High Court of Australia, 2003), [87]-
[90] (McHugh and Gummow JJ); [103]-[105] (Kirby J297]-[298] (Callinan J).

% Cattanach v. Melchior, (2003) 199 ALR 131; [20@8TA 38 (High Court of Australia, 2003) [67]
(McHugh and Gummow JJ).

47 Cattanach v. Melchior, (2003) 199 ALR 131; [2DBIEA 38 (High Court of Australia, 2003), [66] &
[72] (McHugh and Gummow JJ).

“ For example Cattanach v. Melchior, (2003) 199 ALR 131; [2DBCA 38 (High Court of Australia,
2003) [35] (Gleeson CJ); Rees v. Darlington Menmidaspital NHS Trust [2003] UKHL 52, (House of
Lords, 2003) [16] (Lord Nicholls).

4 Cattanach v. Melchior, (2003) 199 ALR 131; [2003T A 38 (High Court of Australia, 2003), [77]
(McHugh and Gummow JJ).

% Cattanach v. Melchior, (2003) 199 ALR 131; [2003}A 38 (High Court of Australia, 2003), [148]
(Kirby J).

1 Cattanach v. Melchior, (2003) 199 ALR 131; [2003}A 38 (High Court of Australia, 2003), [149],
[151], [154], [176] (Kirby J).

2 Cattanach v. Melchior, (2003) 199 ALR 131; [2003]Al 38 (High Court of Australia, 2003), [299]
& [302] (Callinan J).

%% Cattanach v. Melchior, (2003) 199 ALR 131; [2003}A 38 (High Court of Australia, 2003), [302]
(Callinan J).

% Cattanach v. Melchior, (2003) 199 ALR 131; [2PBEA 38 (High Court of Australia, 2003), [299]
(Callinan J).

* CattanachCattanach v. Melchior, (2003) 199 ALR 131; [2003TA 38 (High Court of Australia,
2003), [296] (Callinan J).
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legal immunity would be given to doctors and haadpitif shielded from the
consequences of their negligerite.

The minority judges assumed, virtually without sogiimg argument; that
damages must be offset for any emotional bendfischild will bring. They
held®® that financially estimating those benefits, angstallegedly treating them
as a commodity, creates problems of ‘legal coher8hbecause it runs contrary
to the law's assumptions about ‘desirable paradijjmf family relationships®
and ‘key values in family life®

On other matters the minority differed. Gleesons@w the plaintiffs’ loss as
pure economic los¥€,and held that if recovery of upbringing costs waitewed
then liability could potentially extend past age th8weddings, tertiary educa-
tion, and so of® He concluded that liability for upbringing cost®uld be
indeterminate (incapable of calculation or nontsaby limitation), and would
therefore be denied on normal principles, sincenabiprinciples do not permit
recovery of indeterminate amounts for pure econdoss® Hayne J, on the
other hand, held the economic loss was conseqiféraizd that normal princi-
ples permit recover$ He noted that most policy arguments against regoae
weak but he ultimately found the ‘paradigms’ argutgersuasivée’

Heydon J did not discuss whether the plaintiffsbremmic loss was pure or
consequential, or whether normal principles permgitovery, but instead
launched a litany of policy arguments against recpvbased largely on the
assumption that parents will happily denounce tbleild or formulate elaborate
fictions in order to secure maximum compensatiofihe overall argument
seemed to be that since (as Heydon J thought)wrosigful birth plaintiffs will

% Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [59]
(McHugh and Gummow JJ), [149] & [179] (Kirby J),98] (Callinan J).

" But cf CattanaciCattanach v. Melchior, (2003) 199 ALR 131; [2003}Al 38 (High Court of Austra-
lia, 2003), [37] (Gleeson CJ) (rejecting the ‘co@her’ analogy often used to deny there shouldre a
offset; see Part Il, B.5, below).

% Cattanach v. Melchior, (2003) 199 ALR 131; [208&}A 38 (High Court of Australia, 2003), [35] &
[36] & [38] (Gleeson CJ), [249]-[262] (Hayne J)0[]-[403] (Heydon J).

* Cattanach v. Melchior, (2003) 199 ALR 131; [2003}A 38 (High Court of Australia, 2003), [35]
(Gleeson CJ).

% Cattanach v. Melchior, (2003) 199 ALR 131; [2003]Al 38 (High Court of Australia, 2003), [258]
(Hayne J).

L Cattanach v. Melchior, (2003) 199 ALR 131; [2003]Al 38 (High Court of Australia, 2003), [322]
(Heydon J).

Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [9] &
[19] (Gleeson CJ).

% Cattanach v. Melchior, (2003) 199 ALR 131; [2068FA 38 (High Court of Australia, 2003), [32]
(Gleeson CJ).

% Cattanach v. Melchior, (2003) 199 ALR 131; [2068FA 38 (High Court of Australia, 2003), [39]
(Gleeson CJ).

% Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [193]
(Hayne J).

% Cattanach v Melchior (2003) 199 ALR 131; [2003FA 38, (High Court of Australia 2003) [192]
(Hayne J).

7 Cattanach v Melchior (2003) 199 ALR 131; [2003TA 38 (High Court of Australia, 2003), [195]-
[222] (Hayne J).
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act dishonestly and in ways that undermine familpes, wrongful birth actions
should be disallowed. This was perhaps the wedasanachjudgment, since
it attempts to override ordinary principles andogoé controversial ‘values in
family life’%® by asserting empirically unsupported speculatiaibsut the mo-
tives and dispositions of potential litigants.dtthus a use of judicial power for
‘the furthering of some political, moral or soc@bgram’ (a program supporting
those ‘values’), and so exhibits what some woultelaand perhaps rightly
decry, as ‘judicial activisnt®

It will now be argued that normal principles permoill recovery with no set-off
(Section 2); and that there are no persuasive yp@iounds for accepting a
different option (Section 3). Full recovery is ttbfore the ‘correct’, or most
defensible, position at law.

B Do Normal Tort Principles Support Recovery for Dam-
ages?

1 What are ‘normal’ principles of negligence?

‘Normal'™ or ‘ordinary™* tort principles contrast in some way with poliayne

siderations. Howevetwo types of policy consideration are relevant in negl
gence. First, policy considerations may focus ba #&ctions, events and
connections between defendant and potential pisineind ask whether these
make it reasonable to attribute duty of care, breafcduty, causation and re-
motenes$? Second, policy considerations may lggyondthose actions, events
and connections and consider, in light of furttelationships or social factors,
whether attributing liability is socially or morgldesirable’> ‘Normal’ princi-
ples appear to be those excluding the second agtefjpolicy consideratiof?

% Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [322]
(Heydon J).

% Dyson Heydon,Judicial Activism and the Death of the Rule of &% QIADRANT 9-10 (Jan-Feb
2003).

0 Cattanach v. Melchior, (2003) 199 ALR 131; [206&]A 38 (High Court of Australia, 2003),, [149]
(Kirby J).

" Cattanach v. Melchior, (2003) 199 ALR 131; [2003FA 38 (High Court of Australia, 2003),, [51]
(McHugh and Gummow JJ).

2 Tame v. State of New South Wales; Annetts v. falisin Stations Pty Ltd (2002) 191 ALR 449;
[2002] HCA 35, (High Court of Australia, 2002) [2%] [32] (Gleeson CJ), [53] (Gaudron J), [103]
(McHugh J), [239] (Gummow and Kirby J1J), [304] (HeyJ), [358] (Callinan J); March v. E & MH
Stramare Pty Ltd (1991) 171 CLR 506; (1991) 99 A4R3, (High Court of Australia, 1991) 430-1
(Mason CJ; Gaudron J agreeing), 435-6 (Deane Ji®aul agreeing), 436 (Toohey J).

® Giannarelli & Shulkes v. Wraith (1988) 165 CLR341988) 81 ALR 417 (High Court of Australia,
1988); Gala v. Preston (1991) 172 CLR 243; (199D ALR 29. (High Court of Australia, 1991).

" See also:Melchior v Cattanach [2001] QCA 246, (Queenslandui€ of Appeal, 2001) [36]
(McMurdo P).
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2 Normal principles applied to wrongful birth

On normal principles, a defendant is liable fo):faysical damage—damage to
person or property—that is reasonably foreseeab#sonably preventable and
caused by his condu€tand (b) reasonably foreseeable kinds of damagsedau
by that physical damagd@.

Assume for now that unwanted pregnancy is physleatage. Concerning (a),
unwanted pregnancy involving a healthy or disaloleittl is reasonably foresee-
able, reasonably preventable (say, by warning stetilisation may reverse),
and—in relevant cases—caused by the doctor's can@uch as failure to
warn).

Concerning (b), pregnancy and upbringing costs ragsonably foreseeable
kinds of damage flowing from unwanted pregnancyceithey are the very
kinds of damage likely to result. Failure to abmrtadopt out the child will not
sever causation between the breach and upbringstg,csince keeping the child
is a foreseeable and non-negligent consequente direacH? indeed, failure to
abort or adopt out is preciselyfalure to interrupt the causal chaifh. Nor can
failure to abort or adopt out be seen as an unnedde failure to mitigate dam-
age, since abortion and adoption are sensitiveensatif individual conscience
and courts are rightly loath to find such failureeasonablé®

Thus,assumingunwanted pregnancy is physical damage, the neyjldgctor—
whether the child is healthy or disabled—is lialole normal principles for
pregnancy and upbringing costs.

® Wyong Shire Council v. Shirt (1980) 146 CLR 40gki Court of Australia, 1980); March v. E & MH
Stramare Pty Ltd (1991) 171 CLR 506; (1991) 99 ME3 (High Court of Australia, 1991).

% Overseas Tankship (UK) Ltd v. Miller Steamship Biy Ltd (The Wagon Mound (No2)) [1967] 1
AC 617 (Eng. Court of Appeal, 1967); [1967] ALR 971966] 2 All ER 709; Mahony v. J Kruschich
(Demolitions) Pty Ltd (1985) 156 CLR 522; (1985) ABR 722 (High Court of Australia, 1985).

7 See Mahony v. J Kruschich (Demolitions) Pty Ltd (198856 CLR 522; (1985) 59 ALR 722, (High
Court of Australia, 1985) 725-6 (Gibbs CJ, Masorilsdh, Brennan and Dawson JJ); March v. E & MH
Stramare Pty Ltd (1991) 171 CLR 506; (1991) 99 ME (High Court of Australia, 1991), 426 & 431-
2 (Mason CJ; Toohey and Gaudron JJ agreeing).

8 Melchior v Cattanach [2000] QSC 285, (Queenslangreme Court, 2000) [57] (Holmes J); (2001)
Aust Torts Reports 181-597 Cattanach v. Melchi2®0@) 199 ALR 131; [2003] HCA 38 (High Court
of Australia, 2003),, [161] (Kirby J); McFarlane Tayside Health Board [1999] 4 All ER 961; [2000] 2
AC 59, 74D-F (UK House of Lords, 2000) (Lord Slyndl3F-G (Lord Millett); CES v. Superclinics
(Australia) Pty Ltd (1995) 38 NSWLR 47, (NSW Supe@ourt, 1995) 79B-D (Kirby ACJ); Emeh v.
Kensington and Chelsea and Westminster Area Healthority [1985] 1 QB 1012, 1019E-F (Waller
LJ), 1024G-1025A (Slade LJ), 1027D-E (Purchas [0984] 3 All ER 1044 (CA). Contra: CES v
Superclinics (Australia) Pty Ltd (1995) 38 NSWLR ,4NSW Supreme Court, 1995) 84G-85A
(Priestley JA).

0 Cattanach v. Melchior, (2003) 199 ALR 131; [2003}A 38 (High Court of Australia, 2003),, [220]-
[222] (Hayne J), [301] (Callinan J); Melchior v. fEmach [2000] QSC 285, (Queensland Supreme
Court, 2001) [57] (Holmes J); (2001) Aust Torts Bep 181-597; McFarlane v. Tayside Health Board
[1999] 4 All ER 961; [2000] 2 AC 59 (UK House of tds, 2000), 81D-F (Lord Steyn), 113A-B (Lord
Millett); Kealey v Berezowski (1996) 136 DLR (4t@p8, 740g-741b; CES v Superclinics (Australia)
Pty Ltd (1995) 38 NSWLR 47, (NSW Supreme Court, 3)989B-D (Kirby ACJ); Emeh v. Kensington
and Chelsea and Westminster Area Health Authoti®sb] 1 QB 1012, 1019E-F (Waller LJ), 1024G-H
(Slade LJ); [1984] 3 All ER 1044 (CA)ESMOUR, supranote 5, at 80-81Contra CES v Superclinics
(Australia) Pty Ltd (1995) 38 NSWLR 47, (NSW Supee@ourt, 1995) 87D (Meagher JA).
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3 Pure or consequential economic loss?

If unwanted pregnancy isot physical damage, then pregnancy costs of a finan-
cial nature, and upbringing costs, arepaite economic loss (because consequent
upon a condition—unwanted pregnancy—that is notsigay damage) and
recovery on normal principles will be harder toaetish®

It is submitted that ‘physical damage’ should Heetato include any substantial
invasion of bodily interests. Bodily autonomy—ttight to decide what hap-
pens in and to one’s body—is a legally protectedrest’ Unwanted preg-
nancy substantially invades this bodily interestifityoducing profound bodily
changes to which one does not con§&ntUnwanted pregnancy therefoie
physical damagegven thougtpregnancy is in some sense a ‘natural’ phenome-
non® Thus, Kirby J inCattanachheld wrongful birth involves ‘direct [physi-
cal] injury to the parents, certainly to the motheno suffered profound and
unwanted physical events (pregnancy and child-birttolving her person’, so
that ‘[a]ny [resulting] economic loss was not putejt consequentiaf It
would follow that any part of a wrongful birth ataibrought (only) by the
motheris a claim forconsequentialoss; while any part brought (only) by the
fatheris, it seems, a claim fqyure economic loss, since the loss is caused by
physical damage to a third party (the mother).

What if part of a claim—generally the component fgbringing costs—is
brought jointly byboth parents? Judges McFarlané® andCattanacfi® held a
joint claim is forpure economic loss, since the father is part of thécland
suffers no physical injury: “Fronhis point of view, how could the claim be

8 SeePerre v. Apand Pty Ltd (1999) 198 CLR 180; (19264 ALR 606; [1999] HCA 36 (High Court
of Australia, 1999).

81 Schloendorff v. Society of New York Hospital (91211 NY 125; (1914) 105 NE 92; Health &
Community Services (NT), Department of v. J W B &BSB (Marion's case) (1992) 175 CLR 218;
(1992) 106 ALR 385, (High Court of Ausralia, 19992 (Mason CJ, Dawson, Toohey and Gaudron JJ),
452 (McHugh J).

8 parkinson v. St James and Seacroft UniversitypiaisNHS Trust [2001] EWCA Civ 530; [2001] 3
All ER 97 (Supreme Court of Judicature, Civil Digis, Court of Appeal, 2001), Hale LJ [56]-[75];
EILEEN MCDONAGH, BREAKING THE ABORTION DEADLOCK: FROM CHOICE TO CONSENT , 69-78 & 84-
91 (1996).

8 McFarlane v Tayside Health Board [1999] 4 All BR1; [2000] 2 AC 59, (UK House of Lords, 2000)
74B-C (Lord Slynn), 81F-G (Lord Steyn), 86F-H (Loktbpe), 102G-H (Lord Clyde), 107F-G (Lord
Millett); Melchior v Cattanach [2001] QCA 246, (Qaresland Court of Appeal [77] (Davies JA).

8 Cattanach v. Melchior, (2003) 199 ALR 131; [20G3TA 38 (High Court of Australia, 2003),,
[148] (Kirby J). See also: [193] (Hayne J); CESSuperclinics (Australia) Pty Ltd (1995) 38 NSWLR
47, (NSW Supreme Court, 1995) 72E-F (Kirby ACJ); IMifav South Manchester Health Authority
[1995] 4 All ER 132; [1995] 1 WLR 1543, 1552F (Auld), 1553B (Roch LJ), 1555G-H (Neill LJ)
(CA).

% McFarlane v. Tayside Health Board [1999] 4 All BR1; [2000] 2 AC 59 (UK House of Lords,
2000), 79E-F (Lord Steyn), 89D & 96H-97A (Lord H9péut cf 83H-84A (Lord Steyn) and 108H-
109A (Lord Millett) (both noting the invasion of éhmother's bodily interests)See also:Allen v.
Bloomsbury Health Authority [1993] 1 All ER 651, 8 (Brooke J) (obiter); (1992) 13 BMLR 47
(QBD).

% cattanach v. Melchior, (2003) 199 ALR 131; [2003FA 38 (High Court of Australia, 2003), [9] &
[19] (Gleeson CJ), [67] (McHugh and Gummow JJ)2[3@allinan J), Heydon J not deciding.
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anything other than a claim for pure economic #8s?ret equally, from the
mother'spoint of view, how could the claim be anything ertthan a claim for
consequentialoss? It is not clear, and seems chauvinistitiatul, that the
father's view should automatically take prioritfturther, as Kirby J noted, the
requirement that plaintiffs suffer physical damageorder to recover in negli-
gence stems from a concern to avoid indeterminabdity; and, so long as at
leastone plaintiff suffers physical damage, that concermet® Accordingly, a
joint claim should be seen as one ¢onsequentialoss.

In short: since unwanted pregnancy is physical dgnthe doctor, on normal
principles, is liable to the mother, or to mothad dather jointly, for pregnancy
and upbringing costs.

4 Pure economic loss and wrongful birth

The requirements for recovery of pure economic Erssdescribed iPerre®
These requirements must be met if, contra the ahowganted pregnancy it
physical damage, or in any case where the fathénslalone.

Separate judgments Rerre leave no singleatio, but the main factors identified
as creating a duty of care wefeknown reliancé€> vulnerability®® control®®
knowledge of the risk and its magnitufean ascertainable class of plaintitfs;
non-interference with existing la®¥;and non-interference with legitimate com-
mercial interestd’ The point of identifying these factors is to al/tie imposi-

Cattanach v. Melchior, (2003) 199 ALR 131; [2003FA 38 (High Court of Australia, 2003), [19]
(Gleeson CJ) (emphasis added).

% Cattanach v. Melchior, (2003) 199 ALR 131; [2003TA 38 (High Court of Australia, 2003), [149]
Kirby J.

8 Perre v. Apand Pty Ltd (1999) 198 CLR 180; (19963 ALR 606; [1999] HCA 36 (High Court of
Australia, 1999).

% See also: Melchior v. Cattanach [2000] QSC 28ieensland Supreme Court, 2000) Holmes J [61]-
[62]; (2001) Aust Torts Reports 181-597; Melchio€attanach [2001] QCA 246, (Queensland Court of
Appeal, 2001) [44]-[45] (McMurdo P), [98] (Davie®\)] But cf the different approach favoured in:
Perre v Apand Pty Ltd (1999) 198 CLR 180; (19993 ¥4 R 606; [1999] HCA 36, (High Court of
Australia, 1999) [259]-[273] (Kirby J); Caparo Irgities Plc v. Dickman [1990] 2 AC 605, (Eng. Court
of Appeal, 1990) 617-61&attanach v. Melchior, (2003) 199 ALR 131; [2003TA 38 (High Court of
Australia, 2003), [121]-[122] (Kirby J).

' Perre v. Apand Pty Ltd (1999) 198 CLR 180; (19963 ALR 606; [1999] HCA 36, (High Court of
Australia, 1999) [10] (Gleeson CJ), [30] (Gaudrpn[324]-[126] (McHugh J).

% Perre v. Apand Pty Ltd (1999) 198 CLR 180; (19963 ALR 606; [1999] HCA 36, (High Court of
Australia, 1999) [11] (Gleeson CJ), [105] (McHugh J

% Perre v. Apand Pty Ltd (1999) 198 CLR 180; (19963 ALR 606; [1999] HCA 36, (High Court of
Austrakia, 1999, [15] (Gleeson CJ), [42] (Gaudrpr{30] (McHugh J), [215]-[216] (Gummow J).

Perre v. Apand Pty Ltd (1999) 198 CLR 180; (19264 ALR 606; [1999] HCA 36, (High Court of
Austrakia, 1999, [50] & [105] (McHugh J), [205] (Gumow J).

% Perre v. Apand Pty Ltd (1999) 198 CLR 180; (19963 ALR 606; [1999] HCA 36, (High Court of
Austrakia, 1999, [10] (Gleeson CJ), [50] (McHugh[3B5]-[337] & [341]-[342] (Hayne J).

% Perre v. Apand Pty Ltd (1999) 198 CLR 180; (19963 ALR 606; [1999] HCA 36, (High Court of
Austrakia, 1999, [197] (Gummow J).

" Perre v. Apand Pty Ltd (1999) 198 CLR 180; (19963 ALR 606; [1999] HCA 36, (High Court of
Austrakia, 1999,[50] & [105] (McHugh J), [211] (Gunow J), [346] (Hayne J).
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tion of liability “in an indeterminate amount foné&ndeterminate time to an
indeterminate class®

Typically in wrongful birth, the doctdtnows the parents wiltely on his or her
advice or expertise. The parents atgnerable (unable to protect their own
interests) because they lack specialist medicavledge and must rely entirely
on the doctor to provide such knowledge (and thetelprotect their interests);
it is unrealistic to expect them to protect theiberests by negotiating a contract
under which the doctor or hospital will pay for wiplging costs® Similarly, the
doctor is incontrol, since his or her conduct will effectively detenmiwhether
the parents’ interests (for example, in avoidingattirth) will be protected or
infringed. The doctor typicallknows of the risk of pregnancy and itsvagni-
tude (that it will cause substantial costs, especiélithe child turns out dis-
abled). The parents are astertainable class known to the doctor: they are at
particular risk of damage from the doctor’'s condsaice onlytheywill have to
bear, whether jointly or severally, the costs of eesulting child (or rather, they
and the childwill bear those costs: the costs of caring forchiéd are gratuitous
care costs and thus are treated as also incurrétebghild himseff®. Impos-
ing a duty of care doewot interfere with existing law (since no well-developed
laws yet apply to the birth torts) or with legititacommercial interests (since
imposing the duty merely holds the doctor to trengard of care already ex-
pected in law and society, and there is no legigmaterest in breaching that
standard).

Although these factors are met—and thus althougihiliy for wrongful birth
would appear to be determinate—Gleeson QJattanachheld that liability for
upbringing costs would bmdeterminate. His concerns: (1) ‘Parents might go
through their lives making financial and other agaments...to accommodate
the needs or reasonable requirements of theirrehildit is not clear when such
arrangements would count as economic 18552) It is not clear when liability
would end: children are often dependent on theienqta past age 18, so liability
could in principle extend to weddings, tertiary eahion, and so on (albeit that
these were not part of the claim @attanach.’®® (3) If upbringing costs are
recoverable, damages for ‘adverse effects on carespects’ must be too—and

% Bryan v. Maloney(1995) 182 CLR 609, (High Court of Australia, 19%8)8 (Mason CJ, Deane and
Gaudron JJ), quoting Ultramares Corporation v. Tieut74 NE 441 (1931), 444 (Cardozo CJ). Both
quoted in Perre v. Apand Pty Ltd (1999) 198 CLR;1@®99) 164 ALR 606; [1999] HCA 36, (High
Court of Austrakia, 1999, [32] (Gleeson CJ), [108kHugh J), [243] (Kirby J), [329] (Hayne J), [393]
(Callinan J).

9 Cf Perre v. Apand Pty Ltd (1999) 198 CLR 180; (1998} ALR 606; [1999] HCA 36, (High Court
of Austrakia, 1999 ,[120] & [123] (McHugh J) (pldiff's inability to protect itself in contract méeye a
reason to impose a duty of care).

10 gee Cattanach v. Melchior, (2003) 199 ALR 131; [2003TAl 38 (High Court of Australia, 2003),
, [48] (Gummow and McHugh JJ), [276] (Callinan Giffiths v. Kerkemeyer (1977) 139 CLR 161;
(1977) 15 ALR 387 (High Court of Australia, 1977).

101 Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38, (High Court of Australia, 2003), [33]
(Gleeson CJ).

02 Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [20]

& [32] (Gleeson CJ).
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these ‘might far exceed the costs of raising andhtaiaing a child® (4)
Upbringing costs would have to be discounted sitiee child may provide
financial assistance later in lit&

Ground (1), however, would equally have denied veopin Perre  There, the
defendant caused the plaintiff to be prohibitedrfrexporting potatoes for five
yearst® During this time the plaintiffs might equally fewmade ‘financial and
other arrangements’ to accommodate the prohibitd#nen would this count as
economic loss? A difficult question, perhaps—batRerre judge considered
this a reason to deny recovery. Moreover, the tquesas a clear answer in
wrongful birth: upbringing costs, it can be heldyver actual or likelyexpendi-
ture on goods or servicgwrocured for the child’s benefit; they do not cove
arrangements designed generate the fundesed to procure those goods and
services. Concerning (2), liability would end wttha child, on the facts, ‘might
[reasonably] be expected to be economically sditine.’°® Weddings and
tertiary education could be includ8lif these were prior to reasonable self-
reliance and were reasonable rather than extravaggenses’® Concerning
(3), a claim for loss of earnings (as part of gdarclaim for upbringing costs)
would be treated straightforwardly as any otheiintldor loss of earnings.
Concerning (4), evidence of likely financial assigte could indeed produce a
discount!® Nothing in (1)-(4) shows liability for upbringingosts would be to
or for an indeterminate amount, time or class.

A further worry about indeterminate liability isistt* through the new child’s
birth, siblings may receive less pocket money anesgnts, while relatives
babysitting the child may lose income from morefipable activities. Could
they sue for pure economic loss? It seemafioDther parties might suffer just
as much loss: toy stores, video stores, clotheestand restaurants, since the
parents have less money to spend on luxuries; titearis employer, who must
find a replacement during maternity leave; the pfefriends, who must buy
more meals because the parents do not treat thelinnier so often; and so on.

103 cattanach v. Melchior, (2003) 199 ALR 131; [2063FA 38 (High Court of Australia, 2003),,
[32] (Gleeson CJ).

104 “Cattanach v. Melchior, (2003) 199 ALR 131; [2003TA 38 (High Court of Australia, 2003),,
[34] (Gleeson CJ). Indeterminacy ‘does not meammitade’: [32] (Gleeson CJ). Cf [306]-[311] &
[393] (Heydon J)—) (similar concerns, but appanenglating to magnitude.).

1% perre v. Apand Pty Ltd (1999) 198 CLR 180; (19963 ALR 606; [1999] HCA 36 (High Court of
Australia, 1999), [2] (Gleeson CJ), [59] (McHugh J)

1% Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [138]
(Kirby J).

07 cattanach v. Melchior, (2003) 199 ALR 131; [2068]A 38 (High Court of Australia, 2003)[282]
(Callinan J).

%9 Cattanach v. Melchior, (2003) 199 ALR 131; [2003TA 38 (High Court of Australia, 2003),|
[173]-[175] (Kirby J).

10 Cattanach v. Melchior, (2003) 199 ALR 131; [2088TA 38, (High Court of Australia, 2003), [9]
(Gleeson CJ), [310] (Heydon J).

! Cattanach v. Melchior, (2003) 199 ALR 131; [2D®8CA 38 (High Court of Australia, 2003),
[151] (Kirby J).
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Such losses are reasonably foreseeable, but thebenemf the class are in
practice impossible to determine. So once the zmmnéability is extended
beyond the parents (or rather, parents and childeraarbitrary class at particu-
lar risk from the doctor’s conduct), it becomesdtaminate and must be disal-
lowed

Thus, the parents and child—baortly the parents and child—satisfy tRerre
requirements. Hence even if financial pregnanay @pbringing costs angure
economic loss, doctors in typical wrongful birttsea have a duty to prevent that
loss. So, on normal principles, doctors in sugesawill be liable to the plain-
tiffs—mother, father, or both jointly—for financigregnancy and upbringing
costs'®® A claim for pure economic loss cannot, of couiselude damages for
pain and suffering.

5 Offsetting benefits and harms

On normal principles, should the net value of eoral benefits brought to the
parents by the child be estimated in financial ®and offset against the dam-
ages (if any) for pregnancy and upbringing cost$f® Cattanachmajority held
not. McHugh, Gummow and Kirby }J noted Dixon J's statement Epanetti
‘when one of two separate interests is benefitedoinsequence of a wrongful
act, the benefit cannot be set off against anynjarthe other**® McHugh and
Gummow JJ continued:

The coal miner, forced to retire because of injdiges not get less dam-
ages for loss of earning capacity [or pain andesirf§] because he is now
free to sit in the sun each day reading his fateurewspaper. Likewise,
the award of damages to the parents for their éuimancial expenditure

[or pain and suffering] is not to be reduced by ¢&imoyment that they

will or may obtain from the hirth of the chifd®

The exception would be damages for loss of enjoyroétife: these could, if
claimed, be set off against emotional benefitscesithe same interest is in-

12 The spectre of siblings claiming for loss of gmjent of life because they must now spend less time
with parents—Cattanach v. Melchior, (2003) 199 ALR 131; [2003TA 38 (High Court of Australia,
2003), [310] (Heydon J)—is legally absurd, sincer¢his no general duty to avoid emotional distress
(short of psychiatric injury) to others: Tame vat®tof New South Wales; Annetts v. Australian Stei
Pty Ltd (2002) 191 ALR 449; [2002] HCA 35,(High Qowf Australia, 2002) [7] (Gleeson CJ), [44]
(Gaudron J), [193] (Gummow and Kirby JJ), [243] yHa J); Frost v. Chief Constable of South York-
shire Policg1999] 2 AC 455, (Eng. Court of Appeal) 469 (LordfGof Chieveley).

2 On whether the doctor would be liable to ¢héld for upbringing costssee:below Part II, B.2.

14 Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [87]
(McHugh and Gummow JJ), [173] (Kirby J).

15 pyblic Trustee v Zoanetti (1945) 70 CLR 266, giCourt of Australia, 1945) 278 (Dixon CJ).

16 Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [90]
(McHugh and Gummow JJ)Seealso: McFarlane v. Tayside Health Board [1999]IKER 961; [2000]

2 AC 59, (UK House of Lords, 2000) 103A-C (Lord @&); Melchior v. Cattanach [2001] QCA 246,
(Queensland Court of Appeal, 2001) [56] (McMurdo[BB] (Davies JA).
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volved™” Kirby*® and Callinaft® JJ reasoned similarly. Gleeson CJ, however,
rejected the miner example as circular:

[The miner's] loss of earning capacity, a recogtiibead of damages, is
not mitigated by his enforced leisure. [In wroridbirth], however,the
question is whetheéruman reproduction and the creation of a pareitd-ch
relationship is actionable damalj®.

In other words: to apply thoanettirule, one mustlready assumehat the
parent-child relationship—or, more accurately, financial costs flowing from
it'*—are a recognised head of damages; yet to makeskamption is circular,
since the very question at stakenmsetherthose costs should be recognised as a
head of damages.

This charge of circularity is misplaced. The miegample shows that, on nor-
mal principles, damages for pain, suffering andneadic loss are not reduced
for any emotional benefits brought by the negligen@o apply this to wrongful
birth, oneassumes-what is taken to be shown on other grounds—thatadgs
for pregnancy and upbringing costs are recoverahleormal principles; one
then concludes that these damages are not to beegdor any emotional
benefits brought by the child. Hence, what thenga assumes is not that
upbringing costs araltimately recoverable—that reallwould be circular—but
merely that they are recoveralde normal principles This is not circular. So
the miner example does show there should be netdfis emotional benefits.

Of course, the birth of the child may also bring ftarentginancial benefits,
such as statutory welfare benefits. On normal principles, financial benefits
caused by the negligence are offset against finhoossts. There is, however,
no offset for gifts or insurance payotfdand in the case of statutory benefits an
offset will depend on the intention of the legiiat conferring the beneftt*
Thus, a reduction in pregnancy and upbringing cfststatutory benefits may
be appropriate; but examining the relevant legifais beyond the scope of this
article.

W Cattanach v. Melchior, (2003) 199 ALR 131; [2088FA 38 (High Court of Australia, 2003), [90]
(McHugh and Gummow JJ).

18 Cattanach v. Melchior, (2003) 199 ALR 131; [2068FA 38 (High Court of Australia, 2003), [173]-
[175] (Kirby J), citing Public Trustee v. Zoanefti945) 70 CLR 266, (High Court of Australia, 1945)
278 (Dixon CJ) and Sharman v Evans (1977) 138 CER, 578; (1977) 13 ALR 57 (High Court of
Australia, 1977).

19 Cattanach v. Melchior, (2003) 199 ALR 131; [2008TA 38 (High Court of Australia, 2003),
[297]-[298] (Callinan J).

120 Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [37]
(Gleeson CJ) (emphasis added).

121 cattanach v. Melchior, (2003) 199 ALR 131; [2068}A 38 (High Court of Australia, 2003), [67]-
[68] (McHugh and Gummow JJ), [148] (Kirby J).

22 gee, for exampléhe Taxation Laws Amendment (Baby Bonus) Act 2(0th).

28 National Insurance Co of New Zealand v. Espadi®1) 105 CLR 569, 573 (Dixon CJ); [1961]
ALR 627 (High Court of Australia, 1961).

24 National Insurance Co of New Zealand v. Espadr@61) 105 CLR 569; [1961] ALR 627 (High
Court of Australia, 1961); Manser v. Spry (19941 18LR 428; (1994) 124 ALR 539, 543-5 (Mason CJ,
Brennan, Dawson, Toohey and McHugh JJ) (High Caoiuftustralia, 1994).
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On normal principles, then, the doctor in wrondduth will be liable for preg-
nancy costs and upbringing costs (though with noatges for pain and suffer-
ing if the claim is for pure economic loss); andréhshould be no offset between
pregnancy and upbringing costs on the one handeamational benefits on the
other (though there should perhaps be an offseitédutory benefits). In short,
ordinary principles permit—indeed require—full reeoy with no set-off.

C Are There Sound Policy Arguments against Recovery?

Full recovery with no set-off is often rejected foolicy reasons. The main
policy arguments will be considered by subject-eraitl) the value of the child
and family relationships; (2) justice and propartfity; (3) miscellaneous. It
will be asked, of each argument, what damd@ewould result if the argument
were accepted; but it will be shown that each shbel rejected.

1 The value of the child and family relationships

(a) The ‘blessing’ argument

A child’s existence has been held a ‘blessing’eadiit to the parents, who thus
could not have suffered any loss or damage (at lsatsanyoverall loss or
damage), and so have no cause of action in negkgefihat is, although a child
brings harms as well as benefits, ‘the benefitstrhasregarded as outweighing
any loss.*?®

This argument, originating in the U%, has been reject&d more than ac-
cepted® Four problems with it emerge. First, the argunwemtradicts normal
principles by assuming that emotional benefits banoffset against—and so
‘outweigh’—financial and other costs. As arguedymal principles permit no
such offset.

%5 see:above, Part, I, A.2.

%6 McFarlane v. Tayside Health Board [1999] 4 All BR1; [2000] 2 AC 59, (UK House of Lords,
2000) 111F (Lord Millett).

27 pyblic Health Trust v. Brown 388 So.2d 1084 (194M85-6; Cockrum v. Baumgartner 447 NE 2d
385 (1983) (lllinois State Court, 1983).

28 Cattanach v. Melchior, (2003) 199 ALR 131; [2068FA 38, (High Court of Australia, 2003)79]
(McHugh and Gummow JJ), [148] (Kirby J), [196] (hteyJ), [350] (Heydon J); Melchior v. Cattanach
[2001] QCA 246, (Queensland Court of Appeal, 20(B)] (McMurdo P), [81]-[82] (Davies JA);
Melchior v. Cattanach [2000] QSC 285, (Queenslangr&me Court, 2000) [51] (Holmes J); (2001)
Aust Torts Reports 181-597; McFarlane v. TaysidaltieBoard [1999] 4 All ER 961; [2000] 2 AC 59,
(UK House of Lords, 2000) 75B (Lord Slynn), 100D{Eord Clyde); CES v. Superclinics (Australia)
Pty Ltd (1995) 38 NSWLR 47, (NSW Supreme Court, 3983G-74D (Kirby ACJ); Thake v Maurice
[1986] 1 QB 644, 666G (Peter Pain J); [1986] 1R 497 (CA) (Court of Appeal, 1986).

129 McFarlane v Tayside Health Board [1999] 4 All BR1; [2000] 2 AC 59, (UK House of Lords,
2000) 113H-114B (Lord Millett); CES v Superclinif8ustralia) Pty Ltd (1995) 38 NSWLR 47, (NSW
Supreme Court, 1995) 87A-B (Meagher JA); Udale edBisbury Health Authority [1983] All ER 522;
[1983] 1 WLR 1098 (QBD), 1109F (Jupp 3ge alsoKealey v Berezowski (1996) 136 DLR (4th) 708,
732a-b.
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Second, the argument entails there camdeecovery for wrongful birth: as
there is no damage overall—as any loss is ‘outveighy the emotional bene-
fits of raising a child—thereforao damages would be recoverabi®. This
seems unjust: prima facie, it would be more jusaw@rdsomedamages to the
plaintiffs rather than no damages at all.

Third, measures to avoid childbirth—abstinence rédmo, the ‘rhythm’ method,
contraception, and sterilisation—are used at same by many heterosexual
peopleprecisely becauséhey believe (correctly) that there are circumetsn
where having an extra child, even a healthy chiliyld not benefit the parents
overall®®® If every childwere a blessing, the goal of life during one’s fertile
years would be ‘unlimited child bearing? for each procreation would leave
one better off. As this is manifestly absurd—thisrenore to life than procrea-
tion—not every child is a benefit. Also, that particulargnts decide to keep
the child does not mean theggardit as a blessing they may rather feel that,
while no child would have been best, keeping the childaster morally or
emotionally, than abortion or adoption.

Fourth, difficulties arise in severe disability.arBnts whose relationships and
life-plans are dashed because they must consteaitty for a severely disabled
child have plainly not benefited overall from theld’s existence. There would,
as with every child, bearticular benefits,somejoys; but, overallthe parents
are worse off: it would be bettéor the parentsf the child had never existed.
So, not every child is a blessing.

Proponents of the ‘blessing’ argument might theplyrethat only ‘normal,
healthy** children are necessarily beneficial to their peremut this is equally
inconsistent with widespread anti-procreative messstand is discriminatory®
It is discriminatory because many disabled childremmore beneficial to their
parents than many healthy children; and so to d#hylisabled children the
privileged status of ‘necessarily beneficial’ igust discrimination—denial of a
privilege on the basis of a general characteri@iisability) while ignoring
relevant differences between cases.

1% cattanach v. Melchior, (2003) 199 ALR 131; [2086RFA 38 (High Court of Australia, 2003), [120]
(McHugh and Gummow JJ); Thake v Maurice [1986] 1 &R, 667G-668B (Peter Pain J); [1986] 1 All
ER 497 (CA);contra: McFarlane v Tayside Health Board [1999] 4 All ER19[2000] 2 AC 59, (UK
House of Lords, 2000) 114E-115A (Lord Millett).

131 Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [79]
(McHugh and Gummow JJ), [164]-[165] (Kirby J); CESSuperclinics (Australia) Pty Ltd (1995) 38
NSWLR 47, (NSW Supreme Court, 1995) 74A-B (Kirby HCThake v Maurice [1986] 1 QB 644,
666G (Peter Pain J); [1986] 1 All ER 497 (CA) (Qoofr Appeal, 1986).

32 Melchior v. Cattanach [2001] QCA 246, (Queensl@udirt of Appeal, 2001) [82] (Davies JA).

3 McFarlane v. Tayside Health Board [1999] 4 All BR1; [2000] 2 AC 59, (UK House of Lords,
2000) 111C (Lord Millett).

13 McFarlane v. Tayside HealtRoard [1999] 4 All ER 961; [2000] 2 AC 59, (UK Hoai®f Lords,
2000) 111D & 114B (Lord Millett).

1% Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [78]
(McHugh and Gummow JJ), [164] & [166] (Kirby JYjelchior v Cattanach2001] QCA 246, [29]
(McMurdo P).
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(b) Estimation, commodification, denigration

It is said that to determine the plaintiff's ovéilaks one must estimate in finan-
cial terms the net value of emotional benefits ¢hiéd will provide to the par-
ents, and then offset this amount against the Giahfosses the parents suffét.
But, it is said, one cannot financially estimate tlalue of a human relation-
ship™®” Even if one could, financially estimating theldts value to the parents
is contrary to key legal and moral values becaueats the child as a commod-
ity.>*® Further, parents, in an attempt to reduce thsegffvould be induced to
denigrate their child: they would urge, and counight accept, the ‘unedifying
proposition* that the emotional benefits are very small, thatchild is more
trouble financially than it is worth emotionaﬂﬁ? Since, therefore, the emo-
tional benefits cannot, or at leadtouldnot, be estimated, the plaintiffs cannot
show whether or to what extent they have sufferetall loss, and so no recov-
ery—at least of upbringing expenses—should be peddi*

Like the ‘blessing’ argument, this argument fails dssuming, against normal
principles, that an offset should be made for eomati benefits. The other steps
are therefore irrelevant—but also unpersuasivenarigially estimating emo-
tional benefits is hardly impossible given the lawdutine estimation of ‘nebu-
lous items such as pain and suffering and losemitation.**> Such estimation
does not treat thehild as a commodity, but merely treats Henefitsas roughly
financially estimable in order to determine jusinpensation. If this unaccepta-
bly ‘commodifies’ the parent-child relationship,eth financial estimation of
gratuitous care services must likewise ‘commodifye 9ratuitous carer-cared
relationship. Yet damages for gratuitous careafioaved*?

The proposition that a child costs more financidtign it is worth emotionally is
unedifying but irrelevant. The appropriate set-dffthere is to be one, is not
between financial costs and emotional benefits,demveenfinancial and non-

1% Cattanach v. Melchior, (2003) 199 ALR 131; [2003TA 38 (High Court of Australia, 2003),
[257]-[258] (Hayne J); cf [36]-[37] (Gleeson CJ)qa favouring this approach).

37 Cattanach v. Melchior, (2003) 199 ALR 131; [2068FA 38, (High Court of Australia, 2003), [38]
(Gleeson CJ), [247] (Hayne J), [356] (Heydon J);Rdidane v. Tayside Health Board [1999] 4 All ER
961; [2000] 2 AC 59, (Eng. Court of Appeal, 1999D9(Lord Hope).

% Cattanach v. Melchior, (2003) 199 ALR 131; [2068}A 38 (High Court of Australia, 2003), [261]
(Hayne J), [353] (Heydon Jxeealso [35] (Gleeson CJ) and Melchior v Cattanadd0[d QCA 246,
(Queensland Court of Appeal, 2001)[197] (Thomas (&}h raising similar concerns).

¥ McFarlane v Tayside Health Board [1999] 4 All ER19[2000] 2 AC 59, (Eng. Court of Appeal,
1999) 111F (Lord Millett).

Cattanach v. Melchior, (2003) 199 ALR 131; [2003TA 38 (High Court of Australia, 2003),[259]-
[260] (Hayne J), [367]-[370] (Heydon J); CES v. 8uginics (Australia) Pty Ltd (1995) 38 NSWLR 47,
(NSW Supreme Court, 1995) 87C (Meagher JA); UdalBleomsbury Health Authority [1983] All ER
522; [1983] 1 WLR 1098 (QBD), 1109D-E (Jupp J).

! Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [262]
(Hayne J); see also [404]-[405] (Heydon J).

142 Cattanach v. Melchior, (2003) 199 ALR 131; [208&FA 38 (High Court of Australia, 2003), [144]
(Kirby J); see also [200] (Hayne J).

3 Griffiths v. Kerkemeyer (1977) 139 CLR 161; (19718 ALR 387 (High Court of Australia, 1977);
Van Gervan v. Fenton (1992) 175 CLR 327; (1993 AQR 283 (High Court of Australia, 1992); Kars
v. Kars (1996) 187 CLR 354 (High Court of Australl®96); (1996) 141 ALR 37.
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financial costs and emotional benefits. Non-financial casthide the pain and
suffering of pregnancy, plus substant&hotional costs: loss of reproductive
autonomy*** loss or postponement of life-plans and careersg@aid the incon-
venience—such as tantrums—of bringing up a chitdmost cases where a child
is not planned, these emotional costs could reabptee heldof themselveso
outweigh emotional benefitd> A court worried about denigration could then
deliberatelyoverestimatehe child’s emotional benefits ljeeming whether the
child is healthy or disabled, that emotional bemefgjual emotional cosfé® (this
may be called the ‘overestimation’ solution). ®irmotional benefits and emo-
tional costs would thus cancel each other out ratategories of loss—pregnancy
costs (including pain and suffering) and upbringaasts—would still be fully
recoverable with no further set-off. This solutioverestimates the child’s emo-
tional benefits but still allows the parents tooner the costs resulting from the
negligence; hence it is more just than a solutia, thyrefusingto estimate emo-
tional benefits, leaves the victims of negligenneampensated. The ‘overestima-
tion’ solution also eliminates ‘commodification’ wees, since emotional benefits
are compared witemotionalcosts, not money. Further, any incentive to dretég
the child is removed, since the offset is concligideemedand denigration will
not reduce it.

Unless this ‘overestimation’ solution is adoptechrhmodification’ arguments
entail there must bao recovery for wrongful birth*’ The reason is that, if
emotional benefits are to be set off against fir@nmsts occurrin@fter birth
(as ‘commodification’ arguments assume), those fitsneust also as a matter
of consistency be set off against financial coptan and suffering occurring
beforebirth: there is no principled reason why there Mdae an offset against
one but not the other. Since the emotional beneflegedly cannot or should
not be estimated, the plaintiffs would be barrearfishowing whether or to what
extent they have suffered overall loas all (whether before or after birth).
Hence they would not be entitled tecoverat all: not even for pain, suffering,
or extra disability cost&*® since these items (barring an unprincipled and arb
trary exceptiof® would equally be subject to set-off against inestimable emo-
tional benefits. Thus, if a set-off is allowed @ndmmodification’ worries are
accepted, the choice is between the ‘overestimasiolntion and no recovery.
‘Overestimation’ is more just.

144 McFarlane v. Tayside Health Board [1999] 4 All BR1; [2000] 2 AC 59, (UK House of Lords,
1999) 114F (Lord Millett).

“*gee:Macleansupranote 8.

146 see:Thake v. Maurice [1986] 1 QB 644, 667F (Peter RAin682E-G & 683D (Kerr LJ; Neill and
Nourse LJJ agreeing); [1986] 1 All ER 497 (CA); Kmav. Berezowski (1996) 136 DLR (4th) 708,
738g-739a (Lax J); Parkinson v. St James and Sfédénaversity Hospital NHS Trust [2001] EWCA
Civ 530; [2001] 3 All ER 97, 122g-j & 123c-d (Halg).

47 See:McFarlane v Tayside Health Board [1999] 4 All ER19[2000] 2 AC 59, (UK House of Lords,
2000) 111F (Lord Millett); Cattanach v. Melchio2003) 199 ALR 131; [2003] HCA 38 (High Court of
Australia, 2003), [355]-[356] (Heydon J).

48 McFarlane v. Tayside Health Board [1999] 4 All BR1; [2000] 2 AC 59 (UK House of Lords,
2000), 114D-E (Lord Millett)icontra: Cattanach v. Melchior, (2003) 199 ALR 131; [2003CA 38
(High Court of Australia, 2003), [262]-[263] (Hayd

19 SeeCattanach v. Melchior (2003) 199 ALR 131; [2003] MBS, [165] (Kirby J).
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In sum, ‘commodification’ arguments are irrelevécause normal principles
permit no set-off. If set-offvere permitted, the ‘overestimation’ solution should
be adopted, which would leave pregnancy and upimgngpsts recoverable.

(c) Harm and distress to the child

Another common arguméht claims that recovery of damages, or at any rate
upbringing costs, should be disallowed becausehiid may suffer distress on
discovering, through the court’s official pronourr@nt, that they were un-
planned; that the parents sued for pregnancy angbringing costs; that the
parents believed they would have been better dffouk the child; that the child
was raised with funds supplied by a doctor; orgime cases, based on the
difference between the damages awarded and theokopbringing the child
knows he actually had) that the parents failed gend the damages for the
child’s benefit.

This argument fails on several counts. Firsts indt clear how ‘the possibility
of detriment to a personot party to the action'—the child—could ‘prevent
recovery of damage$®® That an action distresses the defendant’s (on eve
plaintiff's) spouse, for example, is not a reasodény compensation.

Second, judicial pronouncements kifely harm lack empirical evidendé?
while weaker claims of a merisk of harnt®® do not justify outright denial of
compensation, since tleertain harm to parents idenyingcompensation may
well exceed the merelyossibleharm to children igrantingit.

Third, distress to the child would generally beveeighed by the substantial
benefit—security of upbringing—provided by damadas.

Fourth, ‘there are many harsher trutfisthildren may discover than that they
were unplanned; the discovery is common and outweeigby subsequent
love®® Knowledge that the parents sued will not causeess if it is explained

%0 Cattanach v Melchior (2003) 199 ALR 131; [2003] AG8, [372] - [402] (Heydon J); Melchior v
Cattanach [2001] QCA 246, [169] (Thomas JA); CESuperclinics (Australia) Pty Ltd (1995) 38
NSWLR 47, 86B-C (Meagher JA); Udale v Bloomsburyatie Authority [1983] All ER 522; 1 WLR
1098 (QBD), 1109D (Jupp J).

51 cattanach v. Melchior, (2003) 199 ALR 131; [206&FA 38 (High Court of Australia, 2003), [203]
(Hayne J) (original emphasis).

52 Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [79]
(McHugh and Gummow JJ); see also [145] & [152] fid), [203] (Hayne J).

%% cattanach v. Melchior, (2003) 199 ALR 131; [206&FA 38 (High Court of Australia, 2003), [390]
ff (Heydon J).

% Cattanach v. Melchior, (2003) 199 ALR 131; [2008TA 38 (High Court of Australia, 2003),
[203] (Hayne J); Melchior v. Cattanach [2001] QCA62(Queensland Court of Appeal, 2001), [94]
(Davies JA); Emeh v. Kensington and Chelsea andtWiester Area Health Authority [1985] 1 QB
1012, 1021E (Waller LJ); [1984] 3 All ER 1044 (CA)K Court of Appeal, 1984); Thake v. Maurice
[1986] 1 QB 644, 667C-D (Peter Pain J); [1986] LR 497 (CA) (UK Court of Appeal, 1986).

155 Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), , [301]
(Callinan J).

% cattanach v. Melchior, (2003) 199 ALR 131; [206&}A 38 (High Court of Australia, 2003), [145]
(Kirby J); Melchior v. Cattanach [2001] QCA 246 (€ansland Court of Appeal, 2001), [59] (McMurdo
P); McFarlane v. Tayside Health Board [1999] 4 BR 961; [2000] 2 AC 59 (House of Lords, 2000),
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that this was merely to avoid certain financialtsand was done for the child’s
benefit’®” ‘Because we love you, we wanted to ensure we cafititd a good
upbringing.” Of course, one cannot completely ategthe risk of an irrational
reaction’ from the child® but then,denyingcompensation might equally pro-
duce irrational reactions from children who becoamgry that their parents
brought them into the world without knowing theyut obtain the means to
support them.

Fifth, the risk of harm (if there is one) will vahetween cases, so respect for
privacy and autonomy would require tipagtrents not courts, be left to decide if
suing will harm the child. To hold that the pagntonflict between duty and
interest'—duty not to harm the child, self-inter@stcompensation—should be
‘removed’ because the parents cannot be trustesstdve it fairly®° is paternal-
istic and inaccurate.

Sixth, if no offset is allowed for emotional bersff or if an offset is allowed
and the ‘overestimation’ solution is adopted, tlikare is no suggestion the
parents aremotionallyworse off through the child’s existence; merelgttthey
arefinancially worse off (which is obvious and inoffensive). dny case, it is
precisely if the courfails to award damages that the parents may be worse off
because of the child. An award of damages wiatgklf be a benefit flowing
from the child’s existence, and would ensure themps arenot worse off.

Seventh, knowledge that upbringing costs came fatoctor would be no more
distressing than knowledge that they came froneigttvinnings, or a kindly
stranger. The fundsomefrom a doctor, but thereupdrecome the parents’, and
the child will happily enjoy the benefits that flofom them. If the parents
invest the damages imperfectly, the child will gnjess than the full benefit!
but invariably the child will still benefit substiailly'®*—and, as long as this is
so0, the child is unlikely to be overly distressdmat how much more money
should have been spent.

Finally, the ‘distress’ argument, like ‘blessingidca ‘commodification’, entails

there must beno recovery for wrongful birth. So long a®medamages are
recoverable, the child may read the court’s judgnzem discover he was un-
planned and that the parents sued for associattd-ea discovery that can be

75E (Lord Slynn); Thake v. Maurice [1986] 1 QB 6446,7C (Peter Pain J); [1986] 1 All ER 497 (UK
Court of Appeal, 1986) (CA).

37 Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [145]
(Kirby J).

%8 Cattanach v. Melchior, (2003) 199 ALR 131; [2068FA 38 (High Court of Australia, 2003), [399]
(Heydon J).

% cattanach v. Melchior, (2003) 199 ALR 131; [2008TA 38 (High Court of Australia, 2003),
[400] (Heydon J).

160 Melchior v. Cattanach [2001] QCA 246 (Queensl@uuirt of Appeal), [97] (Davies JA).

181 Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [401]
(Heydon J).

162 Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [176]
(Kirby J).
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prevented only by barring recovery completéfy. This, however, seems plainly
unjust. The assertion (made in an attempt to atiigdinjustice) that recovery of
pregnancy costs might nevertheless be allowed ast'anreasonable compro-
mise™® simply ignores the inconsistency between that comise and the

‘distress’ argument.

2 Justice and proportionality

(a) Intuitions about justice and assumption of responsibility

To some judges, recovery of upbringing costs igitively inappropriate. The
fact that the doctor would have to pay for food amiertainment is said to
‘prompt questions as to the nature of the entieenel*®® Or it is said most
people would ijnstinctively’ think an award of bpnging costs immoraf®
Such intuitions, however, are too controversigustify a departure from normal
principles®®’ ‘Intuitive feelings for justice seem a poor subgé for a rule
antecedently known, more particularly where all it have the same intui-
tions.™®® Equally unconvincing is the claim that ‘[f]he docdoes not assume
responsibility’ for upbringing cost§? If this means the doctor does ren-
tionally assume responsibility, then it is irrelevant, sirntention is not an
element of negligence; while if it is simply an e®n, based on intuition, that
the doctor has néegal responsibility for upbringing costs, then this lasges
what is at staké’® In any case, intuition-based arguments can haea ss
force in Australia, where policy considerations édss prominencE?

Any option on damages could be supported by aptedattuition: one
simply asserts the chosen option is ‘intuitivelyrreat’. But intuition-based
arguments against recovery of upbringing costsuapersuasive because they
merely state a conclusion withoujustifying it—without identifying, in other
words, the features and principles thakean award of upbringing costs inap-

162 Cattanach v. Melchior, (2003) 199 ALR 131; [2068}A 38 (High Court of Australia, 2003),, [396]
& [410]-[411] (Heydon J).

164 Cattanach v. Melchior, (2003) 199 ALR 131; [2068TA 38 (High Court of Australia, 2003), [396]
(Heydon J).

65 Cattanach v. Melchior, (2003) 199 ALR 131; [2DBCA 38 (High Court of Australia, 2003), [36]
(Gleeson CJ); but cf [2] (Gleeson CJ) (rejectinghsappeals to intuition). See also Melchior v.-Cat
tanach [2001] QCA 246 (Queensland Cour of App¢af6], [198] (Thomas JA).

186 McFarlane v. Tayside Health Board [1999] 4 All BR1; [2000] 2 AC 59, (House of Lords, 2000)
82D (Lord Steyn).

87 parkinson v. St James and Seacroft UniversityphaisNHS Trust [2001] EWCA Civ 530; [2001] 3
All ER 97 (Supreme Court of Judicature, Civil Diwgis, Court of Appeal, 2001), [82] (Hale LJ).

68 National Insurance Co of New Zealand v Espagi#11 105 CLR 569, 572 (Dixon CJ); [1961]
ALR 627, (High Court of Australia, 1961).

1% McFarlane v. Tayside Health Board [1999] 4 All BR1; [2000] 2 AC 59, (Eng. Court of Appeal,
2000) 76C (Lord Slynn).

® Hoyanosupranote 5 at 883-906, 887.

" sullivan v. Moody; Thompson v. Connon (2001) ZI7R 562; (2001) 183 ALR 404, (High Court of
Australia, 2001) 415 (Gleeson CJ, Gaudron, McHUuttgiyne and Callinan JJ).
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propriate. This unprincipled approach has ledthia UK, to confusion and
arbitrariness’?

(b) Proportionality and moderation of damages

In Cattanach Heydon J warned that ‘if the law permits recovigrfyupbringing
costs] at all, damages will be sought [and awardedmmoderate amounts
which may become...unreasonabi€’‘Rich parents’ might seek to recover ‘the
cost of expensive clothes, toys, pastimes, presemarties of the type which
the planned siblings of the unplanned child hadysg or were going to en-
joy.”'™* Claims for house extensions, larger family caarding school, up-
bringing past age 18, and tertiary education—peyhap Princeton—might
likewise produce very substantial damatfésHeydon J did not see this as ‘in
itself necessarily an argument against recovétyivhy he mentioned it is thus
unclear), but others have argued that ‘the expefisehild rearing would be
wholly disproportionate to the doctor’s culpability’ That is, ‘the extent of the
liability’, if upbringing costs were awarded, woubé ‘disproportionate to...the
extent of the negligencé’® This argument, if accepted, would justify awaggin
pregnancy costs without upbringing costs (sincgmaacy costs are presumably
not ‘disproportionate’ to culpability). It wouldr@clude recovery of extra dis-
ability costs, since these would oftexceedthe already ‘disproportionate’
upbringing costs of a normal chit§’

Despite certain isolated statemelifsthere is no common law principle that
damages must be proportionate to culpability. i@derly where vulnerable

people are injured, ‘the damages recoverable masafly exceed] the tortfea-
sor's initial culpability’*® In Rogers v Whitake? for example, the defen-

2 Hoyano,supranote 5, at 905; Cattanach v. Melchior (2003) 199RA131; [2003] HCA 38 (High
Court of Australia, 2003), [163]-[166] (Kirby J)See alsoRees v Darlington Memorial Hospital NHS
Trust [2003] UKHL 52 (House of Lords, 2003).

7% Cattanach v. Melchior (2003) 199 ALR 131; [2068}A 38 (High Court of Australia, 2003), [393]
(Heydon J). See also: McFarlane v. Tayside Headthrd [1999] 4 All ER 961; [2000] 2 AC 59 (House
of Lords, 2000), 91C-D (Lord Hope), 106A-B (Lordy@e); Allen v. Bloomsbury Health Authority
[1993] 1 All ER 651, 662d-f; (1992) 13 BMLR 47 (QB{House of Lords, 1993).

™ Cattanach v. Melchior (2003) 199 ALR 131; [2088FA 38 (High Court of Australia, 2003), [306]
(Heydon J).

5 Cattanach v. Melchior (2003) 199 ALR 131; [2068TA 38,,(High Court of Australia, 2003) [306]-
[309] (Heydon J).

16 Cattanach v. Melchior (2003) 199 ALR 131; [2068}A 38 (High Court of Australia, 2003), [311]
(Heydon J).

8 McFarlane v. Tayside Health Board [1999] 4 All BR1; [2000] 2 AC 59 (House of Lords, 2000),
91E (Lord Hope); see also Kealey v. Berezowski 6)9836 DLR (4th) 708 (Ontario Court, General
Division), 741b-c.

' Hoyanosupranote 5, at 891.

1% caltex Oil (Australia) Pty Ltd v. The Dredge “Miinstad’ (1976) 136 CLR 529 (High Court of
Australia, 1976), 551-552 (Gibbs J), 591 (MasorPayre v. Apand Pty Ltd (1999) 198 CLR 180; (1999)
164 ALR 606; [1999] HCA 36 (High Court of Australiz999), [427] (Callinan J).

'8 Cattanach v. Melchior (2003) 199 ALR 131; [2068}A 38 (High Court of Australia, 2003), [177]
(Kirby J). See also: McFarlane v. Tayside Healttail [1999] 4 All ER 961; [2000] 2 AC 59 (House of
Lords, 2000), 109E (Lord Millett); Parkinson v. &mes and Seacroft University Hospital NHS Trust
[2001] EWCA Civ 530; [2001] 3 All ER 97 (Supreme @b of Judicature, Court of Appeal, Civil
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dant’s negligence involved failure to disclose & 114,000 risk of sympathetic
opthalmia—a risk many specialists of his kind woaldo not have disclosed.
This barely culpable failure brought damages, i821%f $808,564.38. Any

Yrinciple -of proportionality would- have-excludedaitramount. - More generally, - -~

acceptance in Australia of the ‘egg shell skulllernshows that damages are
limited by remoteness, not magnitud@hence there is no general principle of

proportionality® The spectre of extravagant claims is thus a meseful

polemical device'®® ‘irrelevant to legal principle*®®

In any case, extravagant claims face difficulti®aintiffs are compensated for
reasonable not ideal, requirement’ Thus inSharmanthe plaintiff, a quadri-
plegic, was awarded damages based on future lifdospital rather than
(greater) damages for future life at home. Therckar damages based on life
at home was unreasonable because life at home wuoatély increase her
happiness, not her healff. Had life at home been expected to increase her
health, a cost-benefit analysis would follow: ifst@s high and benefits specula-
tive, or if less expenditure would produce almbst $ame benefit, then that part
of the claim is unreasonab®.

Adapting this to wrongful birth, it appears upbiimg costs would be limited to
preservation of the child’s health: that which nhgrincreases happiness is
unreasonable. HoweveGattanachwent beyond this, allowing $200 for an
overseas holiday?’® Perhaps the reasonable view is that upbringirsiscare
limited to what isreasonably necessaffpr the child’sreasonable rather than
ideal, welfare. There is a lack of authority hdrat a three-step test could apply.
First, consider the level of welfare the plaintifitan to give the child (as re-
flected in the claim for damages), and ask whetthierlevel of welfare, by the

Division), 121j-122a (Hale LJ); L HoyandJisconceptions about Wrongful Conceptio®5(6) MLR
(2002)883-906, 887.

82 Rogers v. Whitakef1992) 175 CLR 479; (1992) 109 ALR 625 (High CoaftAustralia, 1992).
Applied in: Rosenberg v. Percivg2001) 205 CLR 434; (2001) 178 ALR 577 (High CoofrtAustralia,
2001); Naxakis v. Western General Hospital (1999 CLR 269; (1999) 162 ALR 540 (High Court of
Australia, 1999); Chappel v Hart (1998) 195 CLR 2@®98) 156 ALR 517 (High Court of Australia,
1998).

% See alsoTame v. State of New South Wales; Annetts v. Adlistn Stations Pty Ltd (2002) 191 ALR
449; [2002] HCA 35 (High Court of Australi, 2002},92]-[193] (Gummow and Kirby JJ).

'8 Cattanach v. Melchior (2003) 199 ALR 131; [2003F A 38 (High Court of Australia, 2003), [210]
(Hayne J).

18 Cattanach v. Melchior (2003) 199 ALR 131; [2003F A 38 (High Court of Australia,2003), [154]
(Kirby J).

7 Sharman v. Evans (1977) 138 CLR 563; (1977) 13 AR(High Court of Australia, 1977), 66
(Gibbs and Stephen JJ), citing Arthur Robinson {@rg Pty Ltd v. Carier (1968) 122 CLR 649 at 661;
[1968] ALR 257 (High Court of Australia, 1968), 26Barwick CJ).

%8 Sharman v. Evans (1977) 138 CLR 563; (1977) 13 AR(High Court of Australia, 1977), 60
(Barwick CJ), 66 (Gibbs and Stephen JJ).

192 Cattanach v. Melchior (2003) 199 ALR 131; [2088FA 38 (High Court of Australia, 2003), [393]
(Heydon J).
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standards of modern Australian society, is readengdiher than ideal or ex-
travagant. To the extent it is ideal or extravagéme claim is unreasonable.
Exclusive private schooling, a Princeton educatifrerrari on one’s 1Bbirth-
day, or frequent overseas holidays, would all dusbed on this basis.

Second, ask whether it is reasonably necessahéoplaintiffs to purchase the
claimed items in order to achieve the planned lefelvelfare. The claim is
unreasonable to the extent that:

» the plaintiffs could achieve the same level of waedffor the child by
buying fewer or less expensive items;

* the claimed items involve substantial cost wittidiincrease in welfare;
or

e the child, by the standards of modern Australiatietg, could reasona-
bly pay for an item himself.

So for example if, on the evidence, state schoalingld be virtually as benefi-
cial as private schooling, the cost of the lattewld be disallowed. Also, the
child in most cases can reasonably pay for teréghycation (via HECS) and at
least most of the cost of a wedding (through egs)inso these would not be
recoverable.

Third, one would ask whether the claimed upbringtegns correspond to the
plaintiffs’ pre-negligence socio-economic levelo the extent that the claim for
damages contemplates a wealthier upbringing thariléiborn to such plaintiffs
would ordinarily expect, the claim is unreasonaBlace it would, if accepted,
cause the plaintiffs tocreasetheir socio-economic position and gmfit from
the negligencé® However, no claim is unreasonable if it reflettts minimum
necessary to meet the plaintiffs’ legal obligatitmshe child.

In short, it is incorrect to say a restriction tadderate’ and ‘reasonable’ dam-
ages is ‘wholly unsound in law® Claims for damages cannot be extravagant
or ideal, and sare confined to what is ‘reasonable’—though ‘reasoaabiay

still be substantial.

3 Miscellaneous policy arguments

(a) Exaggeration of habits and weaknesses

Following his discovery that ‘[p]ersonal injuryiggtion...is not fought in an
altruistic way'®® Heydon J feared that if recovery of upbringing tsosere

194 Cattanach v. Melchior (2003) 199 ALR 131; [2068FA 38 (High Court of Australia, 2003), [341]|
(Heydon J). Heydon J identified many ‘temptatiomdiich, as he thought, wrongful birth plaintiffs
would be unable to resist (at [338], [334]-[33&68], [369], [371], [401]). His Honour did not, Wwe
ever, go so far as to suggest (what at any ratmseelessconvincing) that wrongful birth plaintiffs,
following an award of damages, would be temptechake their child mysteriously ‘disappear’ so that
the plaintiffs could then enjoy their family habésd pastimes in peace.
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permitted, plaintiffs would exaggerate ‘family hehi(amounts spent on up-
bringing) and ‘children’s weaknesses’ (items reiggiradditional expenditure) in
order to secure greater damadj¥s Exaggeration could not be countered, as in
other cases, by ‘objective assessments of mediiehee,®® and may—to
reprise the ‘distress’ argument—damage the chikBf-esteem™®® if by read-
ing the court’s judgment he learns of his weakressdails to live up to exag-

gerated expectatiors’

The principle behind this argument appears to la¢ #éhgiven class of legal
action—for example, wrongful birth actions—should @iisallowed unless the
risk of plaintiffs lying in order to secure greatmpensation can be countered
by ‘objective assessments of medical science’. sugh principle, however, is
refuted by ‘failure to warn’ cases. The plaintiffust prove in such cases that
he would have acted differently had proper warrtiegn giver?® How the
plaintiff would have acted depends on his beliefs, desires, temsat: mat-
ters generally incapable of objective medical amsest, so that any lies by
the plaintiff about how hevould have acted cannot be countered by ‘objective
assessments of medical science’. Yet, while coamtswary of the danger of
self-serving testimon}® recovery in ‘failure to warn’ cases alowed As a
matter of legal coherence, the same approach—altpwécovery while wary
of exaggeration—should apply to wrongful birth. dddition, thereare checks
on exaggeration in wrongful birth, as courts wotddely accept a child has
weaknesses requiring substantial additional experaiunless a qualified
practitioner gave objective evidence to that effect

As for self-esteem, the child’s peers will alredthve pointed out any weak-
nesse$® and so the court’s judgment tells him nothing neimilarly, parental
expectations are usually expressed, so the chidaleady know if he has
failed to live up to them; whereas if the expeotati mentioned in the judgment
havenot since been mentioned, the child will realise theylonger are, or never
were, held. Either way, the judgment will hardigtess the child.

% Cattanach v. Melchior (2003) 199 ALR 131; [2068}A 38 (High Court of Australia, 2003), [341]
(Heydon J).

1% cattanach v. Melchior (2003) 199 ALR 131; [2068}A 38 (High Court of Australia, 2003), [346]
& [371] (Heydon J).

7 Cattanach v. Melchior (2003) 199 ALR 131; [2068}A 38 (High Court of Australia, 2003), [401]
(Heydon J).

%8 Rogers v. Whitaker(1992) 175 CLR 479; (1992) 109 ALR 625 (High CoofrAustralia, 1992), 635
(Mason CJ, Brennan, Dawson, Toohey and McHugh adidén J agreeing); Chappel v. Hart (1998)
195 CLR 232; (1998) 156 ALR 517 (High Court of Awadia, 1998), 520 (Gaudron J), 527 (McHugh J),
538 (Gummow J), 547-8 (Kirby J), 554-5 (Hayne Jsénberg v. Percival (2001) 205 CLR 434, (2001)
178 ALR 577 (High Court of Australia, 2001), 581l¢€son CJ), 582-3 (McHugh J), 597 (Gummow J),
618 (Kirby J), 629 (Callinan J).

1% Chappel v. Hart (1998) 195 CLR 232; (1998) 156RAE17 (High Court of Australia, 1998), 547-8
(Kirby J); Rosenberg v. Percival (2001) 205 CLR 4@0D01) 178 ALR 577 (High Court of Australia,
2001), 615-618 (Kirby J), 629 & 632 (Callinan Bee also: Tame v. State of New South Wales; Annetts
v. Australian Stations Pty Ltd (2002) 191 ALR 442002] HCA 35 (High Court of Australia, 2002),
[194] (Gummow and Kirby JJ).

20 CES v. Superclinics (Australia) Pty Ltd (1995) R8WLR 47, (NSW Supreme Court, 1995) 86C
(Meagher JA).



Y e [ Deleted: mow JJ)

2005 The Birth Torts 347

(b) Coherence with wrongful life claims

Most common law jurisdictions disallow ‘wrongfulfdi claims, where a dis-
abled child who owes his very existence to mediegjligence sues the negli-
gent doctor for the costs of the disabifity. Two grounds are often cited: the
sanctity of life; and the notion that the child feu§ no damage through the
negligence, because without the negligence he waoatletven exist. It has been
argued:

[1]t might seem somewhat inconsistent to allow admgful birth] claim
by the parents while [a wrongful life claim by] tbkild, whether healthy
or disabled, is rejected. Surely the parents’ pgfal birth] claim is
equally repugnant to ideas of the sanctity andevafihuman life and
rests, like that of the child, on a comparison leetwa situation where a
human being exists and one where it does%ot.

It is incorrect, however, to ‘invoke the broad eduwvhich few would deny and
then glide to the conclusion’ that they preclude paintiff's claim?®® To say
the child’s life results in compensable damage lgazdmmits one to saying the
child’s life is not valuable or sacrétf. Moreover, the problem in wrongful life
has been to show the plaintiff has suffered damgigen that without the negli-
gence he would not even exist. This problem dagsarise in wrongful birth,
because without the negligence the plaintiuld still exist. Finally, one can
acceptthe alleged inconsistency and reverse the logiceswrongful birth
claims shouldbe allowed, wrongful life claims should t85. This, it will be
argued, is the correct conclusion.

4 Conclusion

There are no rationally persuasive policy grounaisdccepting any option
other than that dictated by normal principles: ftdtovery with no set-off.
Cattanachwas therefore correctly decided, making deniawoéngful birth

! gSee: Part11.A.3 and IIl.A.4.

22 E_A. TRINDADE AND PETER CANE, THE LAW OF TORTS INAUSTRALIA 434 (3d ed. 1999). Quoted
with approval in McFarlane v. Tayside Health Boft899] 4 All ER 961; [2000] 2 AC 59, (House of
Lords, 2000) 83F-G (Lord Steyn); quoted in CattémacMelchior (2003) 199 ALR 131; [2003] HCA
38, (High Court of Australia, 2003) [408] (Heydon J

2% Many who invoke ‘sanctity of life’ consideratiorainst recovery of damages for wrongful birth
would presumably also be opposed to abortion. ¥etically, if recovery for wrongful birth were
disallowed, greater numbers of potential parenty e led to seek abortion in order to avoid the
(unrecoverable) costs of raising a child.

2%5 Cf Harriton v. Stephens; Waller v. James; Waller voldban [2004] NSWCA 93, (NSW Court of
Appeal, 2004) [93], [166] (Mason P) (applying a sanlogic).
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claims ‘the business, if of anyone, of Parliament the courts®® The

almost hysterical reaction @attanachin some quarters is thus based not on
sound legal principle but, it would seem, on twotfas: general aversion to
litigiousness (the suspicion, however misguidedt thovel negligence ac-
tions are always driven by profit, and that wrorghirth plaintiffs must
accordingly view their child as a mere cash furat)d religious dogma (the
conviction that motherhood is the God-given or tmat’ state of women, so
that children, ‘a gift from aboveé’ must be treated at all times as a ‘bless-
ing’ and never as a basis for complaint or compgosp®® Neither factor
provides a reason to depart from established lpgatiple.

1 WRONGFUL LIFE

A Definitions and Approaches

1 Wrongful life defined

Wrongful lifeoccurs where an unplanned disabled child owesédrig existence
to medical negligence: had the negligence not @edutthe child would never
have been born. The negligence may occur as fongful birth: negligent
diagnosis or advice concerning sterilisation, peegry, disability or contracep-
tion; or negligent performance of sterilisation aortion’®® Commonly, a
doctor negligently fails to diagnose rubella, whdr@gnosis would have led to
lawful?*® termination: because the diagnosis is not madshild is born with
severe disabilities caused by the rubella. Inrotlases the disability is genetic.
The common feature is that, had proper diagnosligce, sterilisation or abor-
tion been given, the parents—who did not want &¢cbr at least not a disabled
child—would have prevented or terminated the pragyaso the disabled child
would never have been born. (Wrongful life thustecasts with more straight-
forward cases where, but for the negligence, thkel etould have been born
without disability.)

In awrongful life action the disabled child sues the negligent doctoespect
of the damage caused by the disability; this wagderally include pain, suffer-
ing, and ‘disability costs’—the extra financial t®sittributable to the disability,
such as the cost of nursing care (these costeam” compared to the costs a
non-disabled person would incur). The label ‘wifomdife’ is an entrenched
and convenient shorthand, though it also misledmsnotion that a personliée
could bewrongful is counterintuitive and renders the plaintiff'saich suspect

2% cattanach v. Melchior (2003) 199 ALR 131; [2068TA 38,(High Court of Australia, 2003) [180]
(Kirby J).
| #* Edwards v Blomeley [2002] NSWSC 460, [6].
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from the outset. What is wrongful is thegligencenot the child’s life*** and it

is precisely by focusing on the plaintiffife (as a whole), rather than on negli-
gent causation of physical damage, that courts baea led to misapply ordi-
nary principles and thus deny recovery.

2 Options for recovery of damages

The reasonable options appear to be: damages ifgrspdfering, and disability

costs; disability costs only; or no recovery. Itl\lwe argued, however, that in
extraordinary cases the child could also recovdwringing costs. Economic
losses—disability and upbringing costs—might or migot be offset against
economic benefits the child will receive througlelsisources as employment
and statutory welfare benefits.

3 Existing authorities: UK, US and Canada

In the UK, wrongful life claims were statute barreHortly afterMcKay,?'?
leaving this as the leading authoritylcKay held that, while the doctor may owe
a duty of care to the foetus (or rather, to thenmerson the foetus will become),
no damage in wrongful life cases can be establisieslestablish damage, one
must show the plaintiff is worse off, on accountlwé negligence, than he would
have been without it. Yet, in wrongful life, théajtiff would not evenexist
without the negligence. Hence, for ‘damage’ toshffered, the plaintiff would
have to be worse off existing than not existingut Bomparing existence with
non-existence (in order to say existence might bese) is, it was held, impossi-
ble?** so no damage can be established. This ‘non-existargument has been
highly influential. McKay also raised worries about children suing theiepts
for wrongful life ™ and the difficulty of specifying ‘how gravely defoed’ the
child must be before a wrongful life claim would tezognised™ The child’s
claim was thus summarily dismissed.

In the US, three states allow recovery of disabiitsts only?'® while others bar
wrongful life actions for essentially the reasomd/icKay.?'” In Canada, wrong-

#2 McKay v Essex Area Health Authority [1982] 1 QBEB (CA), 1177H-1178C (Stephenson LJ).
See: Congenital Disabilities (Civil Liability) Ad976 (UK) s 4(5).

214 McKay v Essex Area Health Authority [1982] 1 QB&B (CA), 1181A-B (Stephenson LJ).

26 california (Curlender v Bio-Sciences Laboratori® Cal App 3d 811, 165 Cal Rptr 477 (1980);
Turpin v Sortini 643 P 2d 954 (1982)); New Jersgotanik v Cillo 478 A 2d 755 (1984)); Washington
(Harbeson v Parke-Davis Inc 656 P 2d 483 (1983pealso: £YMOUR, supranote 5, at 108-11.

27 Including: Alabama (Elliott v Brown 361 So. 2d&#1978)); Arizona (Walker v Mart 790 P.2d 735
(1990)); Colorado (Lininger v Eisenbaum 764 P.202121988)); Delaware (Garrison v Medical Center
of Delaware, Inc. 581 A.2d 288 (1989)); Florida fkuv Lloyd 616 So. 2d 415 (1992)); Georgia (At-
lanta Obstetrics & Gynecology Group v Abelson 328l 557 (1990)); Idaho (Blake v Cruz 698 P.2d
315 (1984)); lllinois (Cockrum v Baumgartner 95. Bd 193, 200-01 (1983); Siemieniec v Lutheran
General Hospital 512 NE 2d 691 (1987)); Indianaw€o Forum Group, Inc 575 NE 2d 630 (1991);
Kansas (Bruggeman v Schimke 718 P.2d 635 (198@))jsiana (Petre v Opelousas General Hospital
517 So 2d 1019 (1987), reversed in part on otheurgis, 530 So 2d 1151 (1988)); Massachusetts
(Viccaro v.Milunsky 551 N.E.2d 8 (1990)); Michigaifaylor v Kurapati 600 N.W.2d 670 (1999));
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4  Existing authorities: Australia

A NSW wrongful life clainf™® was summarily dismissed on the authority of
McKay. In a Queensland case where wrongful life waadsed but not pursued,
the judge indicatet¥icKay would have been followed® In 2002, three matters
were heard together in the NSW Supreme C8urtStuddert J, also following
McKay, held that while the doctor has a duty of caréhtofoetus (or rather, to
the born person the foetus will become), this isefyea duty not to damage or
injure; and, since no damage in wrongful life cacsas be established, the action
must fail. Studdert J also raised policy concettmsut contravening the sanctity
of human life, harming the self-esteem of the diadband allowing children to
sue their parents for wrongful lifé?

Two of the plaintiffs appealed Studdert J's decisi@he NSW Court of Appeal
dismissed the appe&f Spigelman CJ held that since a wrongful life ntié
must assert ‘that it would be preferabfer[the plaintif] if she or he had not
been born’, and since this assertion raises ‘higblytestable’ ethical issues on
which ‘[t]here is no widely accepted ethical priplef, therefore the doctor
should owe no duty of care to the chifd;for imposing a duty of care ‘must
reflect values generally, or at least widely, hieldhe community?® Further,
‘in order to constitute damage which is legally ezgble...it must be estab-
lished that non-existence is preferable to lifehwite disabilitieso the child;?%

Missouri (Wilson v Kuenzi 751 SW 2d 741 (1988)); Mdda (Greco v United States 893 P.2d 345
(1995)); New Hampshire (Smith v Cote 513 A.2d 32986)); New York (Becker v Schwartz 386 N.E.
2d 807 (1978)); North Carolina (Azzolino v Dingfeld337 S.E.2d 528 (1985)); Ohio (Hester v Dwivedi
733 N.E. 1161 (2000)); Philadelphia (Ellis v Shemd5 A 2d 1327 (1986)); Texas (Nelson v Kruzen
678 S.W.2d 918 (1984)); West Virginia (James G.ag€ta 332 S.E.2d 872 (1985)); Wisconsin (Dumer
v St. Michael's Hospital 233 N.W.2d 372 (1975)); Wying (Beardsley v Wierdsma 650 P 2d 288
(1982)). See Edwards v Blomeley [2002] NSWSC 460, [35EYMOUR, supranote 5, at 107-8.

218 Arndt v Smith [1994] 8 WWR 568 (British Columb&upreme Court), overturned on another issue
[1995] 2 SCR 539; Jones v Rostig (1999) 44 CCLT) @2 (British Columbia Supreme Court); Lacroix
v Dominique [2001] MBCA 122 (Manitoba Court of Apglg Mickle v Salvation Army Grace Hospital
(1988) 166 DLR (%) 743 (Ontario General Division). These casescatkected in: Edwards v Blome-
ley [2002] NSWSC 460, [26]-[32].

29 Bannerman v Mills (1991) ATR 81-079.

221 Edwards v Blomeley [2002] NSWSC 460; Harritontehens [2002] NSWSC 461; Waller v James
[2002] NSWSC 462.

#2 Edwards v Blomeley [2002] NSWSC 460, [119]; Hemi v Stephens [2002] NSWSC 461, [71];
Waller v James [2002] NSWSC 462, [66].

2% Harriton v Stephens; Waller v James; Waller v ldhan [2004] NSWCA 93, [43] (Spigelman CJ),
original emphasis.
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but as the plaintiffs failed to argue that non-tetise would be preferable for
them, no damage had been sh&®n. Ipp JA likewise accepted the ‘non-
existence’ argument ivicKay, holding that since it is ‘impossible to use non-
existence as a comparat®? therefore it is impossible to demonstrate eithat t
damage has occurred or what the appropriate measut@mages would &7
Furtzr;gr, wrongful life actions offend the ‘weightgrinciple of the sanctity of
life.

Mason P in dissent held that since wrongful birtd arongful life both involve
‘losses stemming from the creation of life’ by nwadi negligence, they are
essentially similar causes of action and it woudd ‘incoherent’ to disallow
recovery for wrongful life given that recovery farongful birth is allowed™
Further, compensation would be allowed on ordirnipiciples: wrongful life
involves physical damag® (in the form of disability) that is reasonably der
seeable (the plaintiffs ‘are persons whom the nadicactitioners would have
known as likely to come into being and as likelystdfer and have special needs
of care if certain steps were not takén; reasonably preventable (by ‘giv[ing]
advice and treatment to the mothers that would lpreeented the suffering
presently endured by the [plaintiff§]¥), and caused by the doctor's conduct
(since the doctors ‘omitted to give [such] advice areatment®). As in
Cattanach (where there was no offset for the speculative temal benefits
brought by the child), there is no need for a sfatie offset for the putative
benefits of existence over non-existefite. Having thus rejected the ‘non-
existence’ argument as well as other anti-recovemyument$>’ Mason P
concluded that damages should be awarded.

It will now be argued that normal principles doéed permit recovery of dam-
ages (Section 2); and that the policy argumentsmspeecovery are weak (Sec-
tion 3).

27 Harriton v Stephens; Waller v James; Waller v labain [2004] NSWCA 93, [46] (Spigelman CJ).

28 Harriton v Stephens; Waller v James; Waller v baln [2004] NSWCA 93, [266] (Ipp JA).

2 Harriton v Stephens; Waller v James; Waller v Hban [2004] NSWCA 93, [234]-[237], [271],
[279], [320]-[321] (Ipp JA). As Spigelman CJ notie at [6]), Ipp JA routinely confuses damagsy(lo
or injury) with damages (an amount awarded in camspgon for loss or injury); so it is not alwaysat
which one he means. But it emerges (at [279]) hieasees both as problematic. Ipp JA also argaied (
[337]) that ‘at the present time, when legislatute®ughout the country have legislated or have-for
shadowed legislation restricting liability for nggnce...it would be quite wrong to expand, by jualici
fiat, the law of negligence into new areas.” T& tMason P replied (at [164]): ‘| know of no legal
principle that directs the common law to pauseoaga into reverse simply because of an accumulation
of miscellaneous statutory overrides.’

%0 Harriton v Stephens; Waller v James; Waller v ldban [2004] NSWCA 93, [303], [348] (Ipp JA).
Harriton v Stephens; Waller v James; Waller v ldban [2004] NSWCA 93, [108] (Mason P).
Harriton v Stephens; Waller v James; Waller v ldban [2004] NSWCA 93, [116] (Mason P).

25 Harriton v Stephens; Waller v James; Waller v ldban [2004] NSWCA 93, [116] (Mason P).
Harriton v Stephens; Waller v James; Waller v ldban [2004] NSWCA 93, [161]-[162] (Mason P).
Harriton v Stephens; Waller v James; Waller v tabain [2004] NSWCA 93, [121], [124], [135],
[139], [141] (Mason P).
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B Do Normal Tort Law Principles Support Recovery of
Damages?

1 Duty and breach of duty: physical damage

(a) Duty to the foetus

In wrongful life, the doctor's conduct occurs befathe plaintiff's birth. At
common law the foetus has no rights until bfffhut doctors have a duty not to
damage the foetus, since such damage may causgelaotdoe born person the
foetus will become. A duty of care may thus be dwe a person not yet
born?*° Similarly, a duty of care may be owed to a persohyet conceived,
since present actions may cause damage to thenperse conceived and
born?* For example, a baby food manufacturer who negligellows toxins
into the food will be liable for injuries causedhabies who ingest the food two
years from now, even though some of those babies hat yet been con-
ceived®® In either case the duty is to prevent physicahaige to the person
who may later be born.

Conversely, if the doctor's conducannotcause physical damage to the person
who may later be born, there is simply no duty afec(unless on the basis of
pure economic loss)A fortiori there would be ndreachof duty of care, no
causation of damage, and no liability (again, wles the basis of pure eco-
nomic loss). So liability in wrongful life dependsucially on whether the
doctor’s conduct can cause physical damage tol&ietiff.

(b)  Physical damage contrasted with damage to the value of
one’s life as a whole

McKay and subsequent cases have effectively ignoredisthee of physical

damage and have instead focused on the plaintifi€sas a whole. They have
required the plaintiff to show ‘damage’ in the see$ his very existence, his life
as a whole, being worse off through the negligehee it would otherwise have
been (hence the need to show his existence is woasenon-existence, since
non-existence is what ‘would otherwise have beer¥et this requirement is

misguided, sincén no other casés the plaintiff required to prove ‘damage’ in
this sense.

29 Watt v Rama [1972] VR 353; Burton v Islington HteaAuthority (1993) QB 204; De Martell v
Merton & Sutton Health Authority (1993) QB 204; Edrds v Blomeley [2002] NSWSC 460, [54].

21 X & Y v Pal, (1991) 23 NSWLR 26, 40 (Clarke JAYdw South Wales Court of Appeal); Waller v
James, [2002] NSWSC 462, [17] (New South Wales &uprCourt, 2002).].
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The Cattanachplaintiffs, for example, were certainly not regdrto show their
lives as a wholewere worse off for the birth of their son (and théessing’
argument, the claim that their lives wéretteroff, was rejected as irrelevaff).

As a matter of legal coherence, the same definitibidamage’ must apply to
wrongful life as applies in other cases. Damagdaunis either physical damage
or pure economic l0€43 and in determining whether either of these has oc-
curred it isnot necessarto look to the plaintiff's life as a whole.

ContraMcKay, then, the wrongful life plaintifieed not showis life as a whole
is worse off as a result of the negligence, arfdrtiori need not show his exis-
tence is worse than non-existence. He need omw,shs with other plain-
tiffs,>** that he suffers reasonably foreseeable, reasomaeientable physical
damage caused by the defendant’s conduct.

22 gee above, Part I1.C.1.(a).

243 Cattanach v Melchior (2003) 199 ALR 131; [2003}AI 38, [67] (McHugh and Gummow JJ).

26 See Paton v British Pregnancy Advisory Service Trast& Another (1979) 1 QB 276 at 279; (197d)
2 All ER 987; C v S [1987] 1 All ER 1230; (1988)QB 135, 140 (Heilbron J); Re F (in utero) (1988)
Fam 122, 138 (May LJ); B v Islington Health Authpr{1991) 1 QB 638; De Martell v Merton & Sutton
Health Authority (1993) QB 204, 213 (Phillips J)urfBon v Islington Health Authority (1993) QB 204,
226 (Dillon LJ); Re MB [1997] 8 Med. L.R. 217; Sie6Grge's Healthcare NHS Trust v S [1998] 3 All
ER 673; [1998] 3 WLR 936 (CA); Attorney-General ¢QIEx rel Kerr v T (1983) 1 Qd R 396, 400 (QId
SC, Williams J), 406 (Qld CA); (1983) 57 ALJR 28R7 (High Court, Gibbs CJ); Yunghanns v Can-
doora No 19 Pty Ltd [1999] VSC 524, [75]-[86]. Thstrate: if a negligently performed amniocensesi
causes the foetus temporary pain or deformity last o effects at or after birth, the person onaa bo
could hardly sue for negligence; and this precibelyause damage before birth is not damage indaw (
in other words, damage in law is always damagé¢obiody, property or finances of a legal person: a
legal non-person cannot suffer legally recogniszahage).
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(c) Can the doctor in wrongful life cause physical damage to the child?

In wrongful life, the plaintiff suffers disability.Disability is a recognised head
of physical damag&® Thus, the plaintiff suffers physical damage. Birice
damage in law is always damagea born persofi*® the damage is better char

acterised aslisability suffered by a born persorif the doctor takes reasonable
care (by giving proper advice, diagnosis or treatinehe plaintiff will never be

born, and so damage (to a born person) will neceuno If the doctofails to
take reasonable care (ffgiling to give proper advice, diagnosis or treatment),
physical damage—disability suffered by a born perswill occur. Thus the
doctor can allow or prevent physical damage, andasobe held as a matter of
common sense and the ‘but for' test to haeeisedthat damage (in that his
conduct isa cause of itf*” Of course, the doctor does not cause the viral or
genetic condition that produces disabifit§:and so his conduct is not theleor
direct biologicalcause of disability. But the crucial pdititis that the doctor's
conduct is stilla cause ophysical damagéin this case, disability suffered by a
born person). So the doctor in wrongful lfan cause physical damage to the
child.

(d) Physical damage and non-existence

The ‘non-existence’ argument McKay claims, contrary to the preceding argu-
ment, that the doctor’'s conducannotcause damage, becausghout the con-
duct the plaintiff would not even exi® AlthoughMcKay incorrectly focused
on the plaintiff's life as a whole, the ‘non-existe’ argument might equally be
thought to show the wrongful life plaintiff suffens physicaldamagé®*

The issue, then, is whether conduct can causegaiyamage to the plaintiff in
circumstances where the plaintiff, without thatdoct, would not even exist.

248 McKay v Essex Area Health Authority [1982] 1 QB6B (CA), 1178E-F (Stephenson LJ); Edwards
v Blomeley [2002] NSWSC 460, [69]; Harriton v Stepis [2002] NSWSC 461, [25]-[27]; Waller v
James [2002] NSWSC 462, [39] & [43].

% gee March v E & MH Stramare Pty Ltd (1991) 171 CLRE5®11; (1991) 99 ALR 423, 426-7,
Medlin v State Government Insurance Commission $1982 CLR 1, 6-7; 127 ALR 180, 183-4;
Henville v Walker (2001) 206 CLR 459, 480 & 490;218LR 37, 50-1 & 59. Seealso: Harriton v
Stephens; Waller v James; Waller v Hoolahan [2008YVCA 93, [121] (Mason P).

20 McKay v Essex Area Health Authority [1982] 1 QBEB (CA), 1181D-F (Stephenson LJ), 1189C-D
(Ackner LJ), 1191H-1193A (Griffiths LJ); EdwardsBlomeley [2002] NSWSC 460, [72]-[76]; Harriton
v Stephens [2002] NSWSC 461, [33]; Waller v Jan280p] NSWSC 462, [49]; Harriton v Stephens;
Waller v James; Waller v Hoolahan [2004] NSWCA B2R4]-[237], [271], [279], [320]-[321] (Ipp JA);
see also [43], [46] (Spigelman CJ).

%! Cf Harriton v Stephens; Waller v James; Wallddaolahan [2004] NSWCA 93, [42]-[43] (Spigel-
man CJ) (appearing to endorse this logic). Disonssabout non-existence are liable to invoke itio
phical speculation rather than established legaktjple, and a court wishing to avoid such spedorhest
could simply accept the point (already made: ab&ast 111.B.1.(c)) that disability is a recogniskdad

of physical damage.
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This certainly seems possible. For example, manongful life plaintiffs suffer
brain damage. Brain damage is a form of physieahatje, since the brain is a
physical thing. So many wrongful life plaintiffaféer physical damage. As
argued, the doctor can allow or prevent that damage so on ordinary princi-
ples causes 2 So the doctor's conduatan cause physical damagaven
thoughthe plaintiff, without that conduct, would not sii

More generally, as a matter of common sense (wbah be the only guide,
since neither authorities nor dictionaries defipdysical damage’ in detail),
malformed body or brain parts are physical daneags wherdhe alternative is
non-existence. For example, suppose rescuer Xsdmlgy Y’s life by dragging
Y from the path of a speeding train. As a reqdtf of Y’s body or brain—say,
a foot that was wedged in the track and had toobekfly removed—becomes
malformed (and thus physically damaged). Here, ¢6aduct plainly causes
physical damage to Y—the malformed body or brait-paven thoughwithout
X's conduct, Y would not exist (and, if that wa® thnly way to save Ycould
not exist). Likewise, in wrongful life, the doct®rconduct causes physical
damage to the plaintiff—the malformations of brambody, occurring in a born
person, that comprise the disabilitgven though without the conduct, the
plaintiff would not exist (and, if the disability igenetic,could not exist). In
both cases (the X and Y case and wrongful lifeyspial damage is causegten
thoughthe alternative is non-existence.

Of course, the rescuer X could escape liabilitytfer physical damage caused to
Y. This, however, is not because X did not causgsigal damage to Y (as
argued, Xdid cause such damage); rather because, in negligenee may
permissibly risk or causkesserdamage (such as a malformed foot) in order to
preventgreater damage (such as a person’s de@th)ln contrast, since non-
existence (in the sense of never having been hermpt legally recognised
damage, one cannot say that the doctor in wroriffumay permissibly risk or
cause lesser damage (disability) in order to prey@eater damage (non-
existence). Put another way, the clear sociaitytilf saving a person’s life
justifies the rescuer’s causation of the malforrfeet; whereas giving negligent
diagnosis, advice or treatment and thereby riskinganted pregnancy has no
clear social utility and hence does not justify ¢foetor’'s causation of disability.
So the rescuer X, on normal principles, could esdability in respect of the
physical damage he caug&$but the doctor in wrongful life could not necessar
ily do the same.

2% gSee Watt v Hertfordshire County Council [1954] 2 AR 368; [1954] 1 WLR 835; Marshall v|
Curry [1933] 3 DLR 260 (Nova Scotia SC); Health &@munity Services (NT), Department of v J W
B & S M B (Marion's case) (1992) 175 CLR 218; (19986 ALR 385, 452 (McHugh J); Krishna v
Loustos [2000] NSWCA 272; [2000] ACL Rep 300 NSW. 73

%5 See SEYMOUR, supranote 5, at 160-164, 176. For the purposes ofpthjger | assume the commot
sense view that we were once foetuses.
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It might be objected that the rescue analogy isifiegt for a further reason: had
the rescue not occurred, Y would haxeasedo exist; whereas in wrongful life,
had the doctor’'s conduct not occurred, the pldiméver wouldhave existed.
This, however, is simply not true of rubella casgkere the plaintiff is already
conceived when the negligence occurs and heresd still have existed (as an
embryo or foetus, though not as a legal péfSphad the conduct not occurred.
Thus at the very least theibella plaintiff's disabilities would still count as
physical damage. Could one then claim that if iledasterilisation plaintiff
suffers thevery samesorts of disabilities—but suffers them geneticaithen
these disabilities doot count as physical damage, since without the cdrithec
plaintiff really would never have existed? Thistdiction is untenable: as a
matter of common sense, if the disability is theean each case, it is physical
damage in each case (and so for example, if bramnade is physical damage
when suffered by a rubella plaintiff, then it isllgbhysical damage when suf-
fered by a failed sterilisation plaintiff). Accangly, one cannot say it is only
rubella plaintiffs who suffer physical damage: athgpes of wrongful life plain-
tiff can also suffer physical damage.

Thus, in wrongful life the doctor's conducan cause physical damage to the
child. That damage—disability suffered by a boenspn—uwill occur whenever
a disabled child (trivially or severely disabledyults from the negligence.

(e) Existence worse than non-existence

Given the preceding argument, a wrongful life piffirseeking to demonstrate
damage(in the sense of legally recognised damage) negdstow he suffers
malformations of brain or body: again, contvicKay, the plaintiff neednot
show his existence is worse than non-existence.

Nevertheless, it appears the child would also syffeysical damage if his dis-
abilities aresosevere that thego restrict him to a life worse than non-existence:
a life with so much pain, suffering and indignignd so little pleasure or mean-
ingful activity, that it genuinely would be bettier the childif he did not exist.
The damage in such cases is simply the state gbiglly) existing. The prob-
lem of comparing severely disabled existence with-existence (so as to say
existence might be worse) can be solved by platiag/alue of non-existence at
zero. The value of non-existenoristbe zero, because non-existence is noth-
ingness, and so has no valueerovalue. Fixing non-existence at zero value,
one can then ask whether the bad things in the'sHife outweigh the good;
and, if they do, non-existence would be better.

It may be objected here that non-existence simphynot be compared to any-
thing else, and that any attempt to do so (for @tanby giving it zero value) is
misguidec® Yet this objection misfires, since comparisonthwion-existence

26 Cf. Harriton v Stephens; Waller v James; Waller v bain [2004] NSWCA 93, [147] (Mason P)
(noting this objection), [266], [271] (Ipp JA) (eording essentially this objection).
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are both common and necessary in common sensendad3®” For example,
one is glad—better off—to exist now than to haverbkilled five minutes ago.
Yet, had one been killed, one would not now exiSb, in saying one is better
off alive, one is comparing existence with non-eise and judging that one is
better than the other. Similarly, disabled exiseehas been held a ‘gift® a
great benefit, something better than the alteraafivhich could only be non-
existence). Here, one is again comparing existemitle non-existence and
judging which is better or worse. Or again: ing¥s euthanasia, courts have
held that, given low enough quality of life, contéd life may bewvorse or at
least no better, than non-existence (deZth)in all these cases, comparisons
with non-existence—and judgments about which isebetr worse—are possi-
ble. Logically, then, if one’s quality of life weras bad as or worse than in the
passive euthanasia cases—as with exceptionallyresedisability—then life
could beeven worseéhan non-existence.

The objection that it is outside judicial competeiic assess whether the plain-
tiff's existence is worse than non-existefi@égnores the fact that virtually the
same assessment is made in passive euthanasia.objdution that disabled
existence can be compared withasingto exist but not witmever existingdso
that existence might be worse than one but notother) will again produce
absurd distinctions between rubella and failedilstation plaintiffs. So, in
exceptionally severe cases, the doctor’'s condoescause the plaintiff physical
damage, that damage being the state of (physicatig}ing.

) Reasonable steps to avoid physical damage

Since the doctor’s conduct may cause reasonabdgéeable physical damage to
the plaintiff—the damage being disability, or ekseistence worse than non-
existence—the doctor owes the child a duty of earé must take reasonable
steps to prevent that damage. The only way togmtethe damage is to prevent
an unwanted disabled child from being born; hera s the content of the

duty®®* Reasonablesteps to prevent the birth of an unwanted disablsitti

%7 Seealso: Harriton v Stephens; Waller v James; Walletoolahan [2004] NSWCA 93, [157] (Mason
P).

%8 McKay v Essex Area Health Authority [1982] 1 QB&B (CA), 1193B (Griffiths LJ).

29 penny Dimopoulos & Mirko Bagaridhe Moral Status of Wrongful Life Clain82 COMMON LAW
WORLD REV. 35, 58-60 (2003) See Airedale NHS Trust v Bland [1993] AC 789; [199B)IlI ER 821,

Re a Ward of Court (1995) 50 BMLR 140; Re J (A Min[d990] 3 All ER 930; [1991] 2 WLR 140; Re
C (A Minor) [1989] 2 All ER 782; Gardner; Re BWV(§23] VSC 173 [43] (obiter); Hunter Area Health
Service v Marchlewski [2000] 51 NSWLR 268; [2000fWCA 294, [91] (obiter). Note that quality of
life is measured objectively or externally (thathy persons other than the patient), since in roases
the patient is permanently unconscious and henweotassess his own quality of life; though thenpoi
is still to determine what is in the patient’s biesérests.

%! Note that the duty of care arises only where tisatiled child is unwanted. If the disabled chid {
wanted, the doctor's conduct will have no bearimgwhether the child exists (and suffers physical
damage)—in which case there is no possibility afs@iag physical damage and hence no duty of care
(unless on other grounds).
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would be the exercise of reasonable care andiskilioviding diagnosis, advice,
sterilisation or abortio”® for reasonable care in these matters will redbee t
chance of an unwanted disabled child being bornirfbseasingthe chance of
effective contraception or abortion), and thus oedihe risk of physical damage
(disability) occurring. It would not, of courses beasonable to provide mislead-
ing advice or to lobby for an abortion. Hence thety in wrongful life—
providing adequate diagnosis, advice, sterilisaborabortion—has the same
content as in wrongfubirth;?%® though in wrongful life the duty is owed the
future childvia the parent8®

2 Damage, causation, remoteness and damages

Where a duty of care is owed and breached, anslabldd child results, physical
damage—disability, or existence worse than nontemie—is caused. That
damage is of a reasonably foreseeable kind (bdiagvery sort of thing that
might result from failure to provide proper advidégnosis or treatment), as are
the pain, suffering and disability costs that flénom it.2®® Accordingly, the
defendant is liable on normal principles for thoests®®®

At this point, however, the ‘non-existence’ argutnesurfaces. Damages must,
as far as money can, place the plaintiff in theesg@sition as if the negligence
had not occurre®®’ Thus, to determine the appropriate measure ofidam(in

a case where the plaintiff claims for pain, suffgriand economic loss), one

%25ee Rogers v Whitaker (1992) 175 CLR 479; (1992) 2A®R 625.

3 See above, Part I.A.1.

24 |n Harriton v Stephens; Waller v James; Wallddaolahan [2004] NSWCA 93, [25]-[28], Spigel-
man CJ held that because the relationship betwezwtongful life plaintiff and the doctor is medidt
through the parents, that relationship is insugfitly ‘direct’ to create a duty of care. This seémplau-
sible: if a doctor advises a pregnant woman (whposps abortion) to spend lots of time with people
who recently contracted rubella, the resulting lolied child (who, but for the negligence, would have
been born without disabilities) could plainly st tdoctor for negligence—meaning there is sufficien
‘directness’ of relationship in this case; yet tiedationship is surely no less ‘direct’ in wrongfife.
Note also that the parents need not be seen ahsanaeting on behalf of the potential child (corttra
apparent view of Spigelman CJ at [27]); one nedg pecognise that the information provided to the
parents by the doctor will affect whether an unwdrdisabled child comes into existence and sosuffe
physical damage (disability).

2% Costs flowing from (caused by) the disability #mese a non-disabled person in the same position as
the plaintiff (same except for the disability) wduiot incur—for example, nursing costs. Comparison
between the plaintiff and a non-disabled persded&imate here, since one is merely asking wratsl
from the disability (and this involves consideriwbat would happen with versus without the disafjilit
Earlier it was asked what flows from the negligencéhe appropriate comparison there is between
disabled existence and never being born (non-ewsde since these are what would happen with versus
without the negligence.

%6 See Overseas Tankship (UK) Ltd v Miller Steamship By Ltd (The Wagon Mound (No2)) [1967]

1 AC 617; [1967] ALR 97; Mahony v J Kruschich (Delitions) Pty Ltd (1985) 156 CLR 522; (1985)
59 ALR 722.

%7 Livingstone v Rawyards Coal Co (1880) 5 App C&s3® (Lord Blackburn); Lee Transport Co. Ltd.
v. Watson (1940) 64 CLR 1, 13-14 (Dixon J); ButeEgg and Egg Pulp Marketing Board (1966) 114
CLR 185, 191; [1966] ALR 1025; Todorovic v Wallet981) 150 CLR 402; (1981) 37 ALR 481, 486
(Gibbs CJ and Wilson J), 510 (Mason J), 527-8 (BeenJ); Haines v Bendall (1991) 172 CLR 60, 63;
99 ALR 385, 386 (Mason CJ, Dawson, Toohey and Gaudd); Manser v Spry (1994) 181 CLR 428;
(1994) 124 ALR 539, 543 (Mason CJ, Brennan, Daw3owohey and McHugh JJ).
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determines in what respects the plaintiff's acstate involves additional pain,
suffering or economic loss as compared with theothygtical state he would
have been in had the negligence not occurred; amdtben determines an
amount of money to compensate for that additioaa,psuffering or economic
loss. Put another way, ‘placing the plaintiff retsame position as if the negli-
gence had not occurred’ means the plaintiff's ddiel of pain, suffering and
economic loss, when combined with the award of d@®ashould beo worse
from the (reasonable) plaintiff's point of view thghe level of pain, suffering
and economic loss in the hypothetical situation nettbe negligence does not
occur. Inevitably, then, in wrongful life one mustmpare the plaintiff's actual
state with a hypothetical state of non-existenagcésnon-existence is the state
he would be in had the negligence not occurred;iamay be objected that this
comparison is impossible, so that no damages cawheded®®

There is no impossibility, however. A nonexistpatson incurs no pain, suffer-
ing or economic loss; a wrongful life plaintiff daeSo a wrongful life plaintiff's
actual state involves additional pain, sufferingl @tonomic loss (such as dis-
ability costs) as compared with the hypotheticateshe would have been in had
the negligence not occurred; hence one can themrdiete, in the usual way, an
amount to compensate for that additional pain,esuff and economic loss. Put
another way, one should ensure the plaintiff's alckevel of pain, suffering and
economic loss, when combined with the award of dggsaisno worsefrom the
(reasonable) plaintiff's point of view than the éwf pain, suffering and eco-
nomic loss that occurs in the hypothetical statenafi-existence (hamelyo
pain, suffering or economic loss). Again, damafgeain, suffering and eco-
nomic loss can thus be calculated in the normal, way indeed will be much
the same as if the hypothetical situation involeedealthy, living plaintiff who
likewise suffers no negligently caused pain, sirffplor economic loss. Impor-
tantly, however, the wrongful life plaintiff's levef earnings and earning capac-
ity, even if they are precisely zero, will nevenbersethan zero; hence, in terms
of economic loss, the plaintiff could not recover foss of earnings or loss of
earning capacity—merely for economic losses takhegform of expenditure,
such as disability costs.

Could the wrongful life plaintiff also recovepbringingcosts (which are gratui-
tous care costs and thus treated as a form of atioross suffered by the plain-
tiff?*9)? If the plaintiffs claim is based on mere didipi rather than on
existence being worse than non-existence, therdéfiendant isnot liable for
upbringing costs, since upbringing costs are nosed by the physical damage
(disability) and so are not consequential losst aPather way, upbringing costs
result from the plaintiff's very existence, henge aot consequential upon the
physical damage complained of (disability), andaonot be recovered.

28 gee Harriton v Stephens; Waller v James; Waller v lban [2004] NSWCA 93, [214]-[232] (Ipp
JA).

%9 gee Cattanach v Melchior (2003) 199 ALR 131; [2003TA 38, [48] (Gummow and McHugh JJ),
[276] (Callinan J); Griffiths v Kerkemeyer (197739 CLR 161; (1977) 15 ALR 387.
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However, if the plaintiff's claim is based on existe being worse than non-
existence, the physical damage is digtability but existence itsel{in a se-
verely disabled state). Consequential damage—foiclwthe defendant is
liable—would then include all foreseeable damageviihg from that exis-
tence: pain, suffering, disability cosaad upbringing costs Damages in such
a case should allow for sufficient care and treattme ensure the child’s life
will be no worse than non-existence (the state belavbe in but for the negli-
gence).

In short: where the child is disabled (to any deyréhe doctor is liable for pain,
suffering, and disability costs. Where the childife is worse than non-
existence, the doctor is liable for pain, sufferidigability and upbringing costs.

3 Offsetting benefits and harms

On normal principles, financial benefits causedh®ynegligence are, except for
gifts or insurance payouts, offset against financizsts’’® Benefits gained
through legislatiormay reduce damages, depending on statutory inteftfoin
wrongful life, the negligence causes the child's®@nce, hence also causes any
financial benefits existence may bring. Thus, loiigg and upbringing costs
would be reduced according to any financial besefie plaintiff will likely
receive through employment and, depending on sigtuntention, welfare
benefits. For mild disabilities, expected benefitsuld often offset financial
losses to zero.

It may be objected here that since a living personmatter how badly disabled,
can receive welfare benefits, whereas a nonexigtergon cannot, therefore a
living person is necessarily economically bettdrtbin a nonexistent person—
better off than zero—so that the wrongful life ptf would not be entitled to
any damages for economic loss (such as disabilitypdringing costs). In
response, however, the fact that the negligenceessomeeconomic benefits
does not entail that those benefits completelyedftbe plaintiff's economic
losses™ If the plaintiff's economic losses (the coststé disability and, in
some cases, upbringing) exceed what the plainb#sdor can gain through
employment and welfare, then the plaintiff suffarsoverall economic loss and
henceis economically worse off than zero as a result e tiegligence: the
plaintiff will always remain, as it were, ‘in theed’ (whereas a nonexistent
person would suffer no such overall loss). Sodthjection fails to show a living
person is necessarily economically better off tharo, and indeed merely re-
states the point, already conceded, that becaasmatinings and earning capacity
of a living person will never be worse than zerayrangful life plaintiff could
not recover damages for loss of earnings or logaofing capacity.

2% National Insurance Co of New Zealand v Espagi@1) 105 CLR 569, 573 (Dixon CJ); [1961]
ALR 627.

27 National Insurance Co of New Zealand v Espagf61)1 105 CLR 569; [1961] ALR 627; Manser v
Spry (1994) 181 CLR 428; (1994) 124 ALR 539, 548Mason CJ, Brennan, Dawson, Toohey and
McHugh J3J).

22 50 much was assumed in Public Trustee v Zoa{i&ii5) 70 CLR 266.
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Finally, the breach of duty in wrongful life—failento provide adequate diagno-
sis, advice or sterilisation—madyenefitthe plaintiff overall, since the breach
brings with it the emotional and other benefitseafstence, and these may in
some sense outweigh the costs of the disabilitynil&ly, the breach in wrong-
ful birth may benefit the plaintiffs overall, since the ledrings with it the
emotional benefits of a child, and these may inessemse outweigh the costs of
pregnancy and upbringing. However, @sttanach made clear, emotional
benefits do not negate liability, and do not reddamages for pain, suffering, or
economic losé™

4 Pure economic loss and wrongful life

If, contra the above, wrongful life involves no gigal damage, damages might
still be recovered through the principles governpuge economic loss. If the
doctor’s conduct causes the birth of a child (tsatir disabled), the child will
suffer economic loss: upbringing costs and, if lolisd, disability costs. The
Perre factors are satisfied as for wrongful birth,excttt there is no ‘known
reliance’ (the unborn plaintiff cannot possiblyyr@n anything). Given that all
the factors the plaintiff possiblyan satisfy are satisfied, a duty is most likely
owed to the child to prevent economic lofReasonablesteps to prevent such
loss would again involve reasonable care and skitiroviding the parents with
diagnosis, advic&’” sterilisation or abortion; for this reduces theelihood that
the unwanted child will be born and suffer econofogs. If reasonable care is
not taken, and as a result the child (healthy saled) is born, the doctor will
be liable for upbringing costs, including, if thkild is disabled, disability costs.
Liability would then be offset as for consequent@ls, so that in the case of a
healthy or mildly disabled child financial lossesuid likely be offset to zero.

Thus, while a claim for pure economic loss prectudamages for pain and
suffering, it would potentiallyallow a disabled plaintiff to recover upbringing
costs, which (as argued) could not be recoveredciaim for consequential loss.

c Are There Sound Policy Arguments Against Recovery?

1 Contravening the sanctity of life

Allowing wrongful life claims—in particular, imposg a duty to prevent the

unwanted disabled child’s birth—has been said totredict the sanctity of

human life?”®

273 Cattanach v Melchior (2003) 199 ALR 131; [2003}A 38, [90] (McHugh and Gummow JJ), [173]
(Kirby J), [297]-[298] (Callinan J).

4" See Rogers v Whitaker (1992) 175 CLR 479; (1992) 2aR 625.

25 McKay v Essex Area Health Authority [1982] 1 QREB (CA), 1180G (Stephenson LJ), 1188B-C
(Ackner LJ); Edwards v Blomeley [2002] NSWSC 4601.9]; Harriton v Stephens [2002] NSWSC 461,
[71]; Waller v James [2002] NSWSC 462, [66]; Hamitv Stephens; Waller v James; Waller v Hoola-
han [2004] NSWCA 93, [23] (Spigelman CJ), [3031143, [348] (Ipp JA).
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This seems, however, to be another invalid slidenfgeneral values to a par-
ticular legal conclusiof™ If ‘sanctity of life’ means that preventing birth
through abortion, say—is generalimmoral, then this is too controversial to be
given legal force; moreov&attanachshowed thereanbe a duty to prevent the
birth of unwanted children. If ‘sanctity of lifeheans human life muatwaysbe
judged better than non-existence (just as somé& thimealthy child mustlways
be judged a ‘blessing’), then this contradicts camnsense and the passive
euthanasia cases. If ‘sanctity of life’ means tosghould nevertheleggetend
human life is always better than non-existencen thes not clear why courts
should entertain a falsehood, particularly wheiig fiievents compensation on
normal principles; the court should ratteward damages to ensure the child’'s
existence isnot worse than non-existence. At any rate, most widnife
claims would be brought on the basis of mere diggbor, failing that, pure
economic loss; and in these cases there is no stipgé¢hat the child’s existence
is worse than non-existence.

Even if wrongful life actions did at some levelrinfye the sanctity of life, they
would at a deeper level uphold it; for the law wbiun effect be saying that it
values the lives of the disabled enough to en$wey ¢an recover the cost of the
care and treatment they desef{e.

2 Offending the disabled

To accept that disabled existence might be worge tion-existence would, it is
said, ‘be offensive’ to disabled peopl& reducing their ‘self esteem’ and stand-
ing in society?’®

This objection does not apply to claims broughtf@basis of mere disability or
pure economic loss, since in these cases there siggestion that the child’s
existence is worse than non-existence. Furthennoon sense and the passive
euthanasia cases show severely disabled existesntebe worse than non-
existence; normal principles should not be overdrmerely because some
people find this reality offensive. Also, a pldfhtlaiming on the basis that his
existence is worse than non-existence evidentligwes this is so, if he is capa-
ble of understanding the matter at all; hence atalowing the claim merely
repeats what the plaintiff already believes, oedssvhat he cannot understand.

2% gee Cattanach v Melchior (2003) 199 ALR 131; [2003TA 38, [77] (McHugh and Gummow J)
(rejecting such inferences).

277" Cf. Harriton v Stephens; Waller v James; Waller v tabain [2004] NSWCA 93, [124] (Mason P):
‘It is one of the hallmarks of a compassionate efycthat care and treatment is made available o th
severely disabled. To suggest that [wrongful laintiffs] are somehow impugning life itself by
seeking just recompense for even the cost of eagaite irrational, indeed disturbing.’

2’8 Edwards v Blomeley [2002] NSWSC 460, [75]

29 Edwards v Blomeley [2002] NSWSC 460, [119]; Hemi v Stephens [2002] NSWSC 461, [71];
Waller v James [2002] NSWSC 462, [66].
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3 Appeals to the afterlife

Those who believe the harms of this life will betveeighed by the joys of an
afterlife would evidently deny that non-existensever worse than existence (at
least in the very long run). Thus, it is said, éourts to allow claims based on
existence being worse than non-existence woulddaddite the afterlife issue in
favour of non-believers; and, as ‘a worldly cowahnot do this—it must remain
neutral—such claims must be disallow8d.

Again, this objection gives no reason to disalldaimas brought on the basis of
mere disability or pure economic loss, since themo suggestion in such cases
that the plaintiff's existence is worse than nofsgence. In any case, to use
unreal speculations about the fate of the deat ax@use to ignore the very real
needs and suffering of the living is manifestlyustj If such speculations were
allowed, the following would always be a good defen’Yes, Your Honour, |
have negligently caused the plaintiff all mannereobnomic loss irthis life.
But he may receive extra riches in heaven to cosgteh To allow recovery of
damages would be to decide the ‘extra riches inéw@assue in favour of non-
believers; and this a worldly court cannot 5.’ The sane option is, plainly, to
ignore such speculations. Tort law deals ik life, not the next life; and so if
this life, considered in itself, is worse than non-exiee, then compensation
should be payable subject to normal principles.

4 Actions against parents

If wrongful life claims were accepted, the chiltisi said, could sue not only the
doctor but the mother, ‘in the event that the mothas perceived to act unrea-
sonably’ in failing to abort; this could cause dabsial ‘disturbance of family
life'. 22 However, as noted in wrongful birth, courts aratloto find that failure
to have an abortion is unreasonable. Moreover tifpenagent, if accepted, would
merely prevent children suing mothers; it would moévent children suing
doctors?®®

5 Trivial disability

Griffiths LJ in McKay noted the difficulty of specifying ‘how gravely fdemed’
the plaintiff must be before a wrongful life claimould be possiblé®*

The arguments presented here avoid this difficudtywrongful life action is
possible wherever an unwanted child is born throogguical negligence and
suffers a malformation of brain or body that resuit pain, suffering or eco-
nomic loss. A mere constitutional weakness—fomgxa, having weaker arms

250 Edwards v Blomeley [2002] NSWSC 460, [75].

%1 Cf. Edwards v Blomeley [2002] NSWSC 460, [75] (theitcappears parallel).

22 Edwards v Blomeley [2002] NSWSC 460, [119]; Hami v Stephens [2002] NSWSC 461, [71];
Waller v James [2002] NSWSC 462, [66]; see also Bk Essex Area Health Authority [1982] 1 QB
1166 (CA), 1181A-B (Stephenson LJ).

23 Harriton v Stephens; Waller v James; Waller v ldban [2004] NSWCA 93, [139] (Mason P).

24 McKay v Essex Area Health Authority [1982] 1 QBEB (CA), 1193C-D (Griffiths LJ).
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or eyes than average—is not, of course, physicalade; but a slightly de-
formed ear would be, and if it causes pain, suffeor economic loss (such as
medical costs), then it could ground an actionfoyngful life.

Wrongful life actions would not, therefore, be reted to the severely disabled:
even the trivially disabled could claim. It may bkjected that this is absurd.
But that is hardly clear. Normal principles plawelower limit on thedegreeof
physical damage required to ground an action itigeergce—one could sue, for
example, for the minor pain and suffering of a betbtoe—and so it is to be
expected that a case for wrongful life based omabmprinciples will likewise
place no lower limit on the necessary degree ofadgn There is no more
injustice or absurdity here than in other categooienegligence. Further, trivial
disabilities will produce trivial damages, sincelsudisabilities will cause little
pain and suffering and the plaintiff's likely eangs will offset financial losses
to zero. This too is neither unjust nor absurd.

There does remain the issue of ‘how gravely defdfnze plaintiff must be
before his existence would be judged worse thanexistence (so as to allow
recovery of upbringing costs). This issue, whilfiailt, is no more difficult
than in passive euthanasia, and should be appmdmhecourts in the same
cautious and compassionate Vi&y. In practice the issue may be easier to de-
cide, since the outcome concerns damages rathelifin@r death.

6 Conclusion

Recovery of damages for wrongful life is countaritive, but a careful applica-
tion of normal principles shows this is the corrgoiition. Once the ‘non-
existence’ argument is exposed as irrelevant (siniceorrectly focuses on the
plaintiff's life as a whole, rather than on neglgeausation of physical dam-
age), the way to recovery is clear. Typically iromgful life, damages should be
recoverable for pain, suffering, and disability tspsvith disability costs offset
according to income the plaintiff will receive tlugh employment and, perhaps,
statutory welfare benefits. In extraordinary casbgre existence is worse than
non-existence, the plaintiff could also recoverniming costs. However, since
wrongful life will not normally allow recovery of upbringing costs—whereas
wrongful birth normallywill—the disabled child and parents would need to
bring a combined action for both birth torts in @rdo secure full compensation..

25 See:Airedale NHS Trust v Bland [1993] AC 789; [1993]Ml ER 821; Re a Ward of Court (1995)
50 BMLR 140; Re J (A Minor) [1990] 3 All ER 930;991] 2 WLR 140; Re C (A Minor) [1989] 2 All
ER 782; Gardner; Re BWV [2003] VSC 173 [43] (obifeHunter Area Health Service v
Marchlewski (2000) 51 NSWLR 268; [2000] NSWCA 2991] (obiter).



